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ANNUAL    REPORT 


Mineral  Land  Commissioner 


OF    THE 


STATE  OF  MONTANA 

For  the  Year  Ending  November  30,  1890. 


Hon.  J.  K.  Toole,  Governor  of  Montana: 

Sir: — The  vast  land  grant  of  the  Northern  Pacific  Railway 
Company  stretches  from  the  eastern  to  the  western  boundary  of 
the  State  of  Montana  in  one  broad  belt  which,  including  indem- 
nity lands,  is  nearly  one  hundred  and  twenty  miles  wide  and  over 
seven  hundred  miles  long.  The  Congress  which  created  this  cor- 
poration gave  to  it  ofne-half  of  the  lands  within  these  limits,  carefully 
excluding  all  mineral  lands  and  emphasizing  their  reservation  from 
the  grant  by  giving  to  the  company  indemnity  for  such  lands  as 
might  turn  out  to  be  mineral.  Little  prospecting  had  then  been 
done;  very  little  was  known  of  the  character  of  these  lands. 
All  the  discoveries  of  mineral  land  had  yet  to  be  made,  the  mines 
upon  them  to  be  developed  and  these  to  be  finally  segregated 
from  the  land  grant  of  the  company,  and  the  company  recom- 
pensed therefor  with  other  lands  not  mineral  in  their  character. 
Nothing  would  seem  to  be  plainer  than  the  fact  that  the  reserva- 
tion went  with  and  was  part  of  the  grant;  and  that  future 
exploration,  survey  and  classification  would  be  necessary  to 
define  the  non-mineral  lands  which  would  become  the  property 
of  the  company  and  the  mineral  lands  which  were  reserved  to  be 
forever  open  to  the  prospector  and  the  miner,  under  the  mining 
laws  of  the  United  States.  If  the  road  could  have  been  definitely 
located  and  built  as  rapidly  across  the  continent  as  the  charter  was 
pushed  through  the  Congress,   it  would  have  been  left  to  the 
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future  to  prove  the  character  of  the  lands,  and  if  the  company  at 
that  time  by  virtue  of  a  finished  road  claimed  all  the  lands,  sur- 
veyed and  unsurveyed,  unexplored  and  not  prospected,  that 
company  would  simply  have  taken  them  all;  for  the  mineral  dis- 
coveries have  all  been  made  since  then.  It  was  not  until  later 
that  the  audacious  claim  wTas  set  up  that  lands  not  then  known  to 
be  mineral,  or  not  known  to  be  mineral  at  a  certain  date,  were 
therefore  not  mineral,  and  by  consequence  passed  to  the  corpo- 
ration. 

One  of  the  principal  objects  in  the  creation  of  this  corporation 
and  its  vast  endowment  was  that  it  would  open  the  country  so 
that  it  might  be  found  out  whether  there  were  any  paying  mines 
or  fertile  valleys  along  the  line.  One  object  of  the  great  grant 
was  to  secure  an  immediate  or  at  least  a  speedy  construction  of  the 
road.  It  was  paid  to  be  the  pioneer  of  development  and  settlement 
and  exploration.  In  this  part  of  the  design  of  Congress  the  railroad 
was  a  failure.  The  railroad  did  not,  as  its  charter  and  its  grant 
contemplated,  open  up  and  develop  the  country  for  the  people ; 
but  the  people  opened  up  and  developed  the  country  for  the 
railroad.  For  financial  reasons  its  construction  was  delayed 
until  the  Indians  had  been  subdued,  the  mines  or  many  of  them 
discovered,  and  cities  and  towns  had  been  builded  and 
farms  opened  along  the  line  of  its  route.  All  that 
portion  of  the  railroad  in  this  State,  and  in  other  States 
where  the  mineral  lands  are  in  controversy,  was  delayed  in 
building  beyond  the  time  limit  fixed  for  forfeiture  both  of  the 
charter  and  the  land  grant,  and  but  for  the  successful  operations 
of  a  financier  of  great  vigor  and  ability,  might  not  have  been 
built  yet.  Although  the  railroad  failed  in  its  mission  as  a  pros- 
pector and  a  pioneer,  and  although  its  construction  was  delayed 
until  the  country  which  it  was  designed  to  open  was  so  far  occu- 
pied and  developed  independently  of  it  that  other  companies  felt 
justified  in  building  equally  as  good  railways  without  any  land 
grant  at  all,  Congress  did  not  exercise  its  power  of  forfeiture; 
but  recognizing  the  greatness  and  value  of  the  enterprise  per- 
mitted the  company  to  complete  its  line,  and  to  acquire  its 
immense  grant,  which  makes  it  the  most  extensive  land  owner 
in  America  outside  of  the  general  government  itself.  This  fact 
alone  is  one  of  serious  import  to  the  freedom  of  action  and 
development  on  the  part  of  the  younger  States  through  which 
the  road  passes.  To  be  occupied  by  a  corporation  richer, 
greater  and  the  holder  of  more  lands  inside  the  State  than  the 
State  itself,  is  a  condition  rather  to  be  tolerated  than  be  desired. 
Under  these  circumstances  it  would  seem  but  just  that  the  com- 
pany should  be  satisfied  with  the  lands  plainly  and  clearly  con- 
veved  to  it,  and  the  indemnity  for  such  of  its  lands  as  were  occu- 
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pied;  considering  the  fact  that  such  occupancy  was  entirely  due 
to  the  delay  in  the  construction  of  the  road;  a  delay  by  which  it 
failed  in  one  of  the  primal  purposes  of  its  creation,  and  in  fairly 
earning  that  part  of  its  endowment  which  was  intended 
to  secure  its  completion  at  least  fifteen  years  before  it  came  to  us, 
who,  while  wearily  waiting  its  advent,  had  occupied,  subdued 
and  partially  developed  the  country  without  its  assistance.  It 
was  never  dreamed  that  the  railroad  company  would  set  up  at 
any  time  in  its  existence  a  claim  to  the  mineral  lands,  which  were 
excluded  from  the  grant,  in  the  granting  act  itself,  by  specific 
reservations  intended  to  run  with  and  be  as  perpetual  as  the 
grant  itself.  Congress  had  created  no  tribunal  to  decide  which 
were  mineral  or  which  non-mineral  bearing  lands.  It  left  that 
to  the  executive  department,  which  has  the  control  of  the  sale 
and  survey  and  classification  of  all  the  public  lands.  A  large 
portion  of  the  land  inside  lines  of  the  grant  has  never  been  sur- 
veyed or  in  any  way  examined,  prospected  or  classified  by  the 
government.  The  labor  and  toil  of  the  voluntary  prospector 
and  the  miner  has  alone  made  known  which  are  mineral  dis- 
tricts and  which  are  not.  Suddenly  the  astounding  claim  was 
set  up  that  all  the  portions  of  the  country  which  had  not  been 
voluntarily  examined  by  the  individual  prospector,  acting  under 
no  agency  of  the  government  but  at  his  own  expense,  and  there- 
fore proven  to  be  mineral  at  a  certain  date,  were  to  be  considered 
non-mineral  and  to  become  the  property  of  the  Northern  Pacific 
Railway  Company  in  spite  of  the  fact  that  the  charter  itself  said 
that  such  lands  never  should  be,  and  that  the  company  should 
take  other  lands  in  lieu  thereof  in  order  to  make  up  the  quota 
that  it  claimed. 

It  would  seem  that  neither  in  law  nor  equity  could  there  be  any 
warrant  for  such  a  claim,  that  the  company  could  not  obtain  by 
indirection  those  lands  that  were  directly  reserved  from  the 
grant  and  held  open  to  the  prospector  and  the  miner  under  the 
well  defined  policies  of  the  United  States  as  laid  down  in. its  laws 
governing  the  disposition  of  mineral  lands.  But  under  certain 
constructions  of  certain  cases  in  some  of  the  courts,  the  company 
did  set  up  its  claims  not  only  to  the  mineral  lands  but  to  the  min- 
erals which  had  been  mined.  It  contested  the  applications  for 
patents  to  mines  upon  odd  sections  and  sued  for  the  recovery  of 
ores  taken  from  the  same.  The  people  of  the  State  became  uni- 
versally alarmed  at  a  course  which  threatened  such  calamity  to 
its  interests  and  recognizing  the  fact  that  poor  prospectors  and 
miners,  or  rich  ones  either  for  that  matter,  could  not  successfully 
contest  with  such  a  powerful  corporation,  the  State  determined  to 
make  the  cause  of  its  people  its  own  cause,  and  with  that  object 
in  view,  the  Legislature  passed  the  following  law : 
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SENATE     BILL    NO.    4O. 

An  act  to  provide  a  Mineral  Land  Commissioner  for  the  State 
of  Montana,  to  define  his  duties  and  provide  for  his  compensa- 
tion and  expenses. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  State  of 
Montana : 

Section  i.  That  there  shall  be  appointed  by  the  governor 
as  soon  as  practicable  after  the  passage  of  this  act,  a  Mineral 
Land  Commissioner  for  the  State  of  Montana,  whose  datv  it  shall 
be  to  prepare  and  publish  a  clear  and  concise  statement  of  the 
tacts  in  respect  to  the  danger  of  millions  of  acres  of  the  best 
gold,  silver  and  copper  bearing  mineral  lands  of  Montana  be- 
coming the  property  of  the  Northern  Pacific  Railroad  Companv. 

Sec.  2.  He  shall  cause  to  be  collected  and  arranged  the  de- 
cisions of  the  courts  bearing  upon  this  subject  and  such  other 
facts  as  show  the  absolute  necessity  of  congressional  action,  and 
shall  prepare  for  introduction  into  Congress  such  an  act  or  acts 
as  will  save,  if  passed,  not  only  the  discovered  but  the  undiscov- 
ered mines  and  all  the  reserved  mineral  lands  to  the  people.  And 
he  shall  have  these  facts  placed  in  the  hands  of  the  President  and 
each  member  of  Congress  and  the  United  States  Senate,  and  he 
shall  as  far  as  possible  have  their  attention  called  personally  to 
this  matter  and  shall  have  these  facts  published  throughout  Mon- 
tana and  throughout  the  country  as  far  as  practicable.  He  shall 
secure  proofs  as  to  the  mineral  character  of  the  mountainous 
portions  of  Montana  claimed  by  this  railroad  company,  and  shall 
preserve  either  the  original  or  certified  copies  of  such  proofs.  It 
shall  be  his  duty  to  employ  counsel  to  protect  the  interests  of  Mon- 
tana in  her  mines  and  mineral  lands  before  the  courts  and  United 
States  land  offices  whenever  he  may  deem  the  same  is  in  danger. 
He  shall  also  prepare  or  cause  to  be  prepared  a  map  or  maps 
showing  the  mountainous  mineral  lands  within  the  limits  of 
the  grant  of  the  Northern  Pacific  Railroad  Company  in  Mon- 
tana, and  showing  such  of  these  lands  as  have  already  been  se- 
lected by  this  company  and  in  every  way  use  his  most  earnest 
efforts  to  protect  the  mineral  lands  of  Montana  and  to  secure 
such  congressional  action  as  will  save  all  these  mineral  lands  and 
the  mines  contained  therein  from  becoming  the  property  of  any 
railroad  corporation. 

Sec  3.  He  shall  also  be  required  to  guard  and  care  for  the 
interest  of  the  state  of  Montana  in  all  its  grants  of  public  lands 
from  the  federal  government  for  school  or  other  purposes  ;  and 
he  shall  at  all  times  as  to  this  branch  of  his  duties  be  under  the 
control  of  the  State  Board  of  Land  Commissioners. 

Sec.  4.      His  salary  shall  be  $3,000  per  annum,  which,  with 
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the  necessary  expenses  not  to  exceed  $3,000  per  annum,  includ- 
ing counsel  fees,  shall  be  paid  by  the  Treasurer  of  Montana  upon 
the  proper  vouchers  being  furnished. 

Sec.  5.  The  first  Mineral  Land  Commissioner  of  Montana  shall 
hold  his  office  until  March  4th,  1893,  unless  sooner  removed. 
Approved  March  5th,  1891. 

Under  this  act,  you,  sir,  were  kind  enough  to  ask  me  to  act  as 
the  agent  of  the  State.  To  this,  I  was  not  at  first  inclined.  I 
conceived  it  to  be  the  right  and  duty  of  those  who  occupied  the 
seats  of  Montana  in  the  Senate  and  the  House  of  Representatives 
of  the  United  States  to  look  after  all  her  interests  in  connection 
with  the  government,  and  especially  after  all  legislation  which  is 
entrusted  to  them  as  the  accredited  representatives  of  the  State 
in  Congress.  According  to  all  parliamentary  precedents  such 
legislation  must  be  had  upon  their  motion  and  action.  But  at 
the  solicitation  of  some  of  these  gentlemen,  and  upon  the  earnest 
assurance  of  the  support  of  the  press  and  of  the  leading  men  of 
all  parties  that  they  would  work  together  in  defense  of  the 
rights  of  the  miners,  upon  whose  prosperity  our  future  depends, 
I  concluded  to  accept  the  task  and  to  assist  to  the  best  of  my 
abilities  to  keep  our  mineral  lands  out  of  any  private  ownership 
and  to  keep  them  forever  open  to  exploration  and  development 
under  the  mining  laws  of  the  State  and  of  the  United  States. 

In  the  Land  Office  at  Helena  I  found  the  records  of  all  the 
contests  then  made  by  the  railroad  company  against  the  claim- 
ants to  mineral  lands.  Through  the  courtesy  of  the  register 
and  receiver,  and  with  the  aid  of  Mr.  Langhorne,  late  of  that 
office,  a  list  of  all  the  contested  cases  was  compiled,  with  a  brief 
synopsis  of  the  entries  on  the  docket  showing  the  present  status 
of  each  case.  It  does  not  include  some  cases  which  are  in  the 
courts,  notably  that  of  Sanders  et.  al.,  and  R.  P.  Barden  et.  al., 
involving  land  in  Section  11,  Tp.  10  N.,  4  W. 

In  a  number  of  cases  they  are  applications  for  mineral  entry 
on  lands  in  odd  sections  already  selected  by  the  railroad  com- 
pany, in  which  hearings  are  ordered  by  the  register  and 
receiver  as  to  the  actual  character  of  the  land.  Cases  of  this 
class  arise  frequently  and  no  doubt  will  continue  to  be  added  to 
the  docket  from  dav  to  day  as  they  come  in. 

The  case  of  R.  P.  Barden  et.  al.  was  tried  in  the  United 
States  District  Court  and  appealed  to  the  Supreme  Court.  It 
was  also  recently  tried  before  the  Commissioner  of  the  General 
Land  Office,  who  decided  the  case  against  the  Vailroad  com- 
pany, and  in  favor  of  the  miners.  The  railroad  company  will 
doubtless  appeal  from  the  commissioner  to  the  Secretary  of  the 
Interior,  who,  from  his  expressed  opinions,  will  undoubtedly  sus- 
tain the  ruling  of  the   commissioner,  and  thus  place  that  depart- 
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ment  of  the  government,  which  H  is  charged  with  the  execution  of 
the  land  laws,  squarely  on  record  against  the  pretensions  of  the 
railroad  company. 

It  was  apparent  that  there  were  three  places  in  which  the 
claims  of  the  railway  company  must  be  met,  and  a  just  deter- 
mination of  the  controversy  secured. 

First,  in  the  Department  of  the  Interior,  and  the  General 
Land  Office.  Second,  in  Congress  in  the  effort  to  secure  legis- 
lative construction  of  the  grant  so  far  as  the  Constitution  might 
permit  Congress  to  go;  and  also  in  the  creation  of  some  commis- 
sion or  tribunal,  which  would  have  the  power  and  means  to 
survey,  segregate  and  classify  the  mineral,  the  non-mineral,  and 
the  doubtful  lands  before  they  left  the  possession  of  the  govern- 
ment; and  finally,  in  the  Supreme  Court  of  the  United  States, 
where  all  these  questions,  including  the  power  of  Congress,  to 
construe,  or  take  further  action  in  the  matter  of  the  grant,  must 
come  to  final  adjudication. 

IN    THE    DEPARTMENTS. 

At  the  time  of  the  passage  of  the  above  law,  the  great  dread 
of  the  members  of  the  Legislature  was  that  patents  would  be  at 
once  issued  to  the  Northern  Pacific  Railroad  Company,  for  all 
the  surveyed  lands  opposite  to  its  completed  line  in  the  State  of 
Montana.  Most  of  these  lands  had  been  surveyed  without 
reference  to  this  question,  and  imperfect  field  notes,  made  with- 
out adequate  examination,  had  described  many  tracts  of  land  as 
non-mineral  which  were  known  to  be  of  a  highly  mineral  char- 
acter. It  was  obvious  that  the  issuance  of  patents  would 
strengthen  the  hold  of  the  railroad  upon  these  lands,  and  the 
question  at  once  arose,.bow  to  prevent  that  being  done.  Whether 
objection  should  be  raised  in  each  particular  case  and  non-min- 
.  eral  proof  demanded  as  in  the  case  of  agricultural  entries ;  or 
whether  some  broad  rule  of  the  department  could  be  obtained 
which  would  cover  not  only  the  cases  in  controversy,  but  the  entire 
tract  of  mountainous  country,  all  of  which  contains  more  or  less 
known  mineral  lands,  and  in  every  part  of  which  mines  may  be 
at  any  time  discovered.  I  went  to  Washington  at  once,  and  had 
several  interviews  with  Secretary  Noble.  At  most  of  these  Hon. 
T.  H.  Carter,  just  appointed  Commissioner  of  the  General  Land 
Office,  was  present  and  seconded  and  reinforced  the  views  I  had 
the  honor  to  present  to  the  secretary.  The  secretary  also  had 
before  him  the.  report  of  Surveyor  General  Eaton.  He  declared 
that  he  was  fixed  in  his  determination  that  the  Interior  Depart- 
ment, while  under  his  control,  would  issue  no  patent  to  the  rail- 
road companies  for  any  lands  within  their  grants  that  was 
claimed  to  be  mineral,  or  for  lands  in  any  section  of   the  country 
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which  might  be  expected  to  prove  to  be  mineral,  until  the  final 
adjudication  of  all  the  pending  questions  by  Congress  and  the 
Supreme  Court.  I  note  that  in  his  late  report  to  the  President, 
he  reiterates  this  decision,  and  I  have  no  doubt  that  this  will  con- 
tinue to  be  the  policy  of  the  Interior  Department  and  of  the 
General  Land  Office,  while  the  present  heads  of  those  great 
offices  remain  in  their  places. 

This  great  danger  of  a  premature  issue  of  patents  to  these 
disputed  sections  having  been  happily  averted,  the  Land  Depart- 
ment of  the  government  being  thus  solidly  committed  to  the  peo- 
ple's side  of  the  controversy,  it  was  no  longer  necessary  to  watch 
the  course  of  each  of  the  many  contested  cases;  and  we  are  per- 
mitted to  look  to  Congress  and  the  Supreme  Court  for  a  final 
and  favorable  decision  of  the  whole  question  in  favor  of  the 
people. 

IN    THE    CONGRESS    OF    THE    UNITED    STATES. 

It  has  been  asked  what'power  has  Congress  to  disturb  a  vested 
right,  to  change  the  conditions  of  a  contract  under  the  Constitu- 
tion, and  of  what  benefit  any  act  of  Congress  can  be  in  this  mat- 
ter. We  do  not  call  on  Congress  to  do  any  act  that  is  not 
strictly  within  its  constitutional  power;  but  we  claim  that  under 
the  provisions  of  the  grant  itself,  and  under  the  conditions  under 
which  that  grant  is  endeavored  to  be  construed,  it  has  ample 
power  to  afford  a  remedy  in  this  case,  and  to  pass  such  legisla- 
lation  as  will  be  binding  upon  the  court  of  final  resort.  We 
claim  that  the  government  should  retain  all  these  lands  in  its  own 
possession  until  it  has,  through  its  own  agencies,  surveyed  them, 
examined  them,  classified  them,  and  rightly  and  exactly  deter- 
mined what  are  mineral  lands  and  what  are  not.  We  claim  that 
it  is  its  duty  to  provide  the  means  to  do  this,  and  to  provide  a 
proper  tribunal,  if  any  other  than  the  Land  Department  of  the 
government  is  necessary,  to  make  a  final  and  correct  determi- 
nation. I  propose  as  soon  as  the  Congress  is  organized  and  the 
committees  appointed  and  ready  to  consider  business,  to  appear 
before  it  and  ask  for  the  passage  of  such  legislation,  and  I  am 
sure  that  the  sitting  delegation  from  Montana  in  the  Congress, 
will  co-operate  to  this  end.  It  is  through  them,  of  course,  that 
it  must  come,  as  they  are  charged  with  the  duty  of  introducing 
bills  and  participating  in  the  action  of  the  legislative  bodies.  The 
State  Commissioner  can  merely  present  his  case  and  create  such 
sentiment  in  its  favor  as  will  secure  its  favorable  consideration 
when  it  comes  up  for  action.  By  a  large,  and  I  trust,  a  favor- 
able acquaintance  among  the  Senators  and  members  of  Congress, 
I  hope  to  be  of  assistance  to  the  gentlemen  who  occnpy  the  floor 
in  the  name  of  the  State. 
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Public  sentiment  in  favor  of  such  legislation  has  already  been 
aroused.  The  people  and  the  press  of  our  own  State  are 
thoroughly  alive  to  the  great  importance  of  this  question.  They 
fully  understand  that  if  all  the  mineral  lands,  which  were  unex- 
plored and  consequently  unknown  at  the  time  the  grant  of  the 
Northern  Pacific  Railroad  -attached,  should  pass  into  any  private 
or  corporate  ownership  or  any  control  other  than  that  of  the 
State,  or  of  the  United  States,  it  would  put  an  end  to  all  search- 
ing for  minerals,  all  development  of  mines,  and  would  forever 
dwarf  and  demoralize  that  great  industry  in  our  new  State.  The 
people  of  this  State  are  a  unit  in  this  belief.  It  is  unnecessary 
to  argue  it.  It  is  claimed  by  many  that  this  sentiment  is  so  strong 
that  it  would  require  an  army  to  enable  the  company  to  operate 
its  line,  if,  unfortunately  for  the  people  and  more  unfortunately 
for  itself,  it  would  seize  upon  the  mineral  lands.  The  press  of 
the  State  is  also  a  unit  in  the  matter,  and  all  our  papers  are 
zealous  in  their  championship  of  the  rights  of  the  people,  and  are 
vigorous  in  opposition  to  this  new  claim  of  the  railway  com- 
pany. An  enlightened  and  liberal  view  by  the  company  itself 
ought  to  show  it  that  it  would  be  more  to  its  own  interest  to  have 
the  mines  prospected  and  developed  by  tens  of  thousands  of  vol- 
unteer hands  in  the  eager  search  for  fortune,  than  to  sell  these 
mineral  lands  and  thus  put  them  forever  beyond  the  prospect  of 
being  converted  into  great  mining  properties.  The  papers  of 
Denver,  Salt  Lake,  Virginia  City,  Nevada,  and  the  press  of 
Washington  and  Idaho,  have  published  able  and  frequent  articles 
against  the  claim  of  the  railroad  to  the  mineral  lands.  This 
sentiment  found  organized  expression  in  the  resolutions  of  the 
Trans-Mississippi  Congress,  which  met  in  Denver  in  May,  and 
again  in  Omaha  in  October.  The  resolutions  adopted,  with 
almost  absolute  unanimity   at  these    meetings,   were  as  follows: 

MINES,    MINING    AND    MINERAL    LANDS. 

Whereas,  The  interest  of  mining  creates  and  adds  to  the 
wealth  of  this  country  nearly  one  hundred  million  dollars, 
annually,  of  gold  and  silver  alone,  a  product  whose  scarcity 
means  the  depreciation  of  the  values  of  the  farms,  the  homes 
and  all  the  real  property  of  the  country,  as  well  as  the  wheat, 
the  cotton  and  the  corn  produced  by  our  toiling  millions,  and 
whose  abundance  means  increased  comfort  and  prosperity  to  the 
great  mass  of  our  people ;  and 

Whereas,  There  are  millions  of  acres  of  the  best  gold  and 
silver  bearing  mineral  lands  of  the  West,  on  which  are  thou- 
sands of  mining  properties,  both  patented  and  unpatented, 
within  the  limits  of  the  grants  to  the  Pacific  railroads,  and  which 
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are  in  imminent  danger  of  becoming  the  property  of  these  rail- 
road companies;  now,  therefore,  be  it 

Resolved,  That  this  body  earnestly  ask  of  Congress  such 
legislation  as  will  protect  and  foster  our  mining  interests  and 
forever  prevent  our  mines  and  mineral  lands,  bearing  gold,  silver, 
copper  or  lead,  from  becoming  the  property  of  these  corporations 
under  their  grants;  and  that  this  body  ask  of  the  delegations  in 
this  convention  from  the  territories  of  Arizona,  Utah  and  New 
Mexico,  and  the  states  of  California,  Nevada,  Colorado,  Wyo- 
ming, Oregon,  Idaho  and  Montana,  which  have  a  common  interest 
in  this  subject,  that  they  each  select  of  their  citizens  one  who 
shall  form  a  committee  for  the  purpose  of  securing  such  united 
and  efficient  action  as  will  save  these  mines  and  mineral  lands  to 
the  people. 

Probably  the  most  largely  attended  and  most  enthusiastic 
congress  which  has  yet  assembled  in  the  West  was  the  recent 
Mining  Congress  at  Denver,  Colorado.  It  took  firmer  and  more 
advanced  ground  in  favor  of  every  mining  interest  than  any 
representative  body  that  has  ever  met  anywhere  in  the  United 
States. 

On  the  subject  of  this  controversy,  that  congress  adopted, 
with  but  one  dissenting  vote,  the  following  emphatic  resolutions: 

Whereas,  The  Supreme  Court  of  the  United  States,  at  the 
October  term,  1890,  thereof,  while  conceding  that  no  direct 
adjudication  thereof  had  been  made,  declared  the  legitimate 
inferences  of  several  of  its  decisions  to  be  "  that  the  exception 
of  mineral  lands  from  grants  in  the  acts  of  Congress  should  be 
considered  to  apply  only  to  such  lands  as  were  at  the  time  of  the 
grant  known  to  be  so  valuable  for  their  minerals  as  to  justify 
expenditure  for  their  extraction;"  and 

Whereas,  This  dictum  of  the  Supreme  Court,  if  it  should  become 
law,  would  invest  the  Pacific  railway  companies  holding  grants 
of  land  from  the  government  with  a  vast  number  of  the  best 
mines  discovered  within  the  limits  of  said  grants  by  prospectors 
and  miners,  who  have  located  thereon  in  good  faith  and  devel- 
oped and  sold  therein  in  the  honest  belief  that  said  grants  were 
limited  to  agricultural  lands  only,  as  declared  in  the  acts  of 
Congress  making  them;  and 

Whereas,  The  citizens  of  the  United  States  have  invested 
millions  of  dollars  in  the  development  of  mines  on  said  lands 
which  have  been  discovered  subsequent  to  the  date  of  said 
grants;  and 

Whereas,  The  consequences  of  this  newly  made  construction 
of  said  grants  must  be  the  confiscation  of  private  property  and 
the  spoliation  of  individuals  in  behajf  of  said  railway  companies 
on  a  scale  so  vast  that  history   affords   few   parallels  thereto,  and 
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to  the  bringing  of  actions  to  recover  the  value  of  ores  heretofore 
mined  from  said  lands,  which,  if  successful,  must  reduce  a  large 
number  of  our  citizens  to  want  and  beggary;  and 

Whereas,  If  said  construction  of  it  becomes  the  law  of  the 
land,  it  will  take  vast  regions  of  mineral  land  out  of  the  market, 
either  for  future  explorations  or  purchase,  to  the  manifest  injury 
of  the  people.     Wherefore,  be  it 

Resolved,  That  the  Congress  protests  against  any  construc- 
tion of  the  statutes  of  the  United  States  which  will  result  in  such  a 
system  of  wholesale  confiscation,  and  the  consequent  enrichment 
of  great  combinations  already  enjoying  the  bounty  of  the  gov- 
ernment, and  calls  upon  the  representatives  of  the  people  in  Con- 
gress assembled  to  take  such  prompt  and  immediate  action  as 
may  be  within  their  immediate  constitutional  prerogative  to  de- 
stroy this  threatened  danger. 

Copies  of  these  resolutions  have  been  sent  to  each  Senator 
and  member  of  the  present  Congress,  and  to  each  Justice  of  the 
Supreme  Court. 

Every  Senator  and  member  of  Congress  that  I  met  at  these 
gatherings  promised  his  support  to  the  proposed  legislation  and 
I  have  no  doubt  that  the  Representatives  of  the  WTest  will  be 
unanimously  in  favor  of  the  same. 

THE    COURTS. 

Of  course  after  congressional  and  other  action,  these  questions 
will  receive  their  final  analysis  and  interpretation  in  the  Supreme 
Court  of  the  United  States. 

The  case  of  R.  P.  Barden  et.  al.  vs.  the  Northern  Pacific 
Railway  Company,  involving  land  in  Section  i,  Tp.  10  N.,  4 
W.,  was  argued  and  submitted  in  the  United  States  District 
Court  for  the  State  of  Montana.  Judges  Sawyer  and  Knowles 
occupied  the  bench.  Judge  Sawyer's  decision  sustained  the  claim 
of  the  railway  company.  It  was  virtually  to  the  effect  that  no  lands 
were  to  be  considered  as  mineral  lands  within  the  meaning  of  the 
reservation  of  mineral  lands  from  the  grant,  unless  they  were 
known  to  be  more  valuable  for  minerals  than  for  agriculture  at 
the  date  of  the  final  location  of  the  road.  Judge  Knowles  de- 
livered a  very  complete  and  able  dissenting  opinion,  of  which  I 
had  a  large  number  of  copies  printed,  partly  for  the  use  of  the 
press  and  the  people  of  the  State,  and  partly  for  future  use  be- 
fore Congress  and  its  committees. 

While  the  case  was  not  an  entirely  satisfactory  one,  yet  the 
points  at  issue  were  fairly  well  covered  in  it,  and  it  seemed  to  be 
the  best  case  on  which  to  appeal  in  order  to  obtain  a  final  de- 
cision on  all  the  main  points.  ,  Besides  that,  it  was  in  a  condition 
to  be  taken  directly  to  the  Supreme  Court  of   the    United  States 


REPORT  OF  MINERAL    LAND  COMMISSIONER.  13 

without  having  to  go  to  the  new  Circuit  Court  for  the  Pacific 
Circuit  created  by  the  recent  acts  of  Congress.  Therefore  after 
consultation  with  the  Governor  and  the  leading  friends  of  the 
State,  in  the  mineral  land  controversy,  it  was  decided  that  the 
State  should  appeal  this  and  make  a  test  case  of  it.  I  exacted  a 
pledge  from  Mr.  Barden  and  other  parties  in  interest,  that  they 
would  carry  on  this  litigation;  that  they  would  under  no  circum- 
stances compromise  the  case  with  the  railroad  company,  but 
that  the  controversy  should  be  persisted  in  until  a  final  decision 
of  the  Supreme  Court  of  the  United  States  was  reached. 

I  retained  Hon.  E.  W.  Toole  to  prosecute  the  case  on  the  part 
of  the  State,  and  that  eminent  lawyer  is  now  preparing  the  briefs. 
Other  eminent  counsel  will  assist  him.  Hon.  W.  W.  Dixon  at 
once  volunteered  to  act  as  counsel  on  the  part  of  the  State,  and 
to  argue  the  case  with  such  others  as  might  be  associated  with 
him.  The  Northern  Pacific  Railway  Company  will  undoubtedly 
be  represented  by  the  ablest  counsel  in  the  land,  and  the  side 
pf  the  people  ought  to  be  maintained  by  gentlemen  of  equal  rep- 
utation, talent  and  authority.  Such  counsel  will  be  retained  in 
this  case  with  the  trust  that  the  next  legislature  will  see  to  it  that 
they  are  properly  compensated. 

I  am  fairly  of  the  opinion  that  in  most  of  the  decisions  ob- 
tained from  these  minor  courts,  which  have  leaned  towards  the 
claim  of  the  railroads,  have  been  cases  where  but  one  side  of  the 
controversy  has  been  fairly  presented.  The  corporations  with  a 
retained  array  of  good  legal  talent  were  always  represented.  The 
other  side  was  not.  The  cases  were  often  the  cases  of  men  who 
could  not  and  did  not  retain  eminent  counsel,  and  therefore  the 
courts  have  heretofore  listened  only  to  the  railroad  side,  of  the 
great  controversy.  When  it  comes  to  the  final  trial  the  side  of 
the  people  and  of  the  states  and  of  the  great  property  interest 
of  the  United  States  will  be  thoroughly  presented. 

The  attorneys  for  the  Northern  Pacific  Railroad  have  made  a 
proposition  to  have  this  case  advanced  on  the  docket  of  the  Su- 
preme Court.  The  friends  of  the  State  who  have  had  this  matter 
under  consideration,  believe  that  our  chances  for  a  decision  in 
our  favor  and  a  thorough  discussion  and  analysis  of  this  whole 
question,  will  be  greatly  strengthened  by  discussion  in  Congress, 
and  the  passage  of  such  a  law  as  we  have  outlined.  Therefore, 
on  consultation  with  Mr.  E.  W.  Toole,  we  have  declined  to  con- 
sent to  such  action,  and  prefer  that  the  case  now  under  our  con- 
trol, should  remain  in  its  place  on  the  docket,  which  will  post- 
pone its  consideration  until  after  the  action  of  Congress. 

I  have  caused  to  be  prepared,  as  required  by  the  statute  above 
quoted,  a  number  of  maps  of  all  the  mountainous  mineral  lands 
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within  the  grant  of  the  Northern  Pacific  Railroad  Company  in 
Montana,  and  showing  such  of  these  lands  as  have  already  been 
selected  by  the  railroad  company.  The  series  consists  of  nine 
maps  covering  each  county  on  the  line  of  the  railroad.  One 
copy  of  this  series  has  been  filed  with  the  Secretary  of  State  and  one 
with  the  State  Board  of  Pubic  Lands.  I  will  need  several  copies  in 
my  work  at  Washington,  and  one  copy  I  have  the  honor  to 
transmit  with  this  report.     Respectfully  submitted, 

Martin  Maginnis, 
Mineral  Land  Commissioner  for  the  State  of  Montana. 


APPENDIX  A. 

List  of  cases  on  docket  at  United  States  Land  Office,  undis- 
posed of  on  June  18th,  1891,  and  on  which  there  is  a  conflict 
between  the  Northern  Pacific  Railroad  Company  and  mineral 
applicants,  with  a  brief  statement  of  what  the  docket  shows: 

1.  Leopold  Dobler  vs.  Northern  Pacific  Railroad  Company 
and  A.  J.  Steele,  intervenor — King  lode,  Section  33,  Tp.  10  N., 
R.  3  W. 

Application  rejected  September  3. 

Application  for  hearing  filed  November  8,  1890.  Notice 
names  day  for  hearing  January  6,  1891.  Adjourned  to  July  11, 
1 89 1.     Adjourned  to  March  21,  1891. 

Testimony  all  taken — not  acted  on  yet  by  R.  &  R. 


2.  John  Winsett  vs.  Northern  Pacific  Railroad  Company — 
Ruby  lode,  Section  31,  Tp.  10  N.,  R.  3  W. 

Rejected  October  30,  1890. 

Application  for  hearing  filed  November  8,  1890.  Hearing 
ordered  December  16,  1890.  No  service.  Changed  to  Janu- 
ary 16,  1 89 1,  on  review  by  R.  &  R. 


3.  William  F.  Cobban  et  al.  vs.  Northern  Pacific  Railroad 
Company— Application  to  file  placer,  N.  y2  SE.  %  N.  %  SE.  % 
SE.  %,  Section  19,  Tp.  3  N.,  R.  7  W. 

Filed  November  18,  1890.  Notice  issued.  Hearing  January 
6,  1891.  Hearing  had.  Decided  May  14,  1891.  Mineral  char- 
acter not  proven.  Recalled  May  16,  1891.  Redecided  May  20, 
i8qi,  in  favor  of  defendant. 


4.  R.  M.  Cobban  et  al.  vs.  Northern  Pacific  Railroad  Com- 
pany— Valley  and  Combination  placer,  E.  y2  Section  9,  Tp.  2  N., 
R.  7  W. 

Selected  by  railroad  company.     Notice  issued  December  18, 
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1890.  Hearing  January  29,  1891.  Testimony  to  be  taken  at 
Butte  January  21,  1891.  Decided  May  8,  1891.  Mineral  char- 
acter of  land  not  proven.  Decision  recalled  May  16,  1891. 
Redecided  in  favor  of  railroad  company. 


5.  Frank  Beck  et  al.  vs.  Northern  Pacific  Railroad  Com- 
pany— M.  E.  1754.  May  8>  l888-  Section  1,  Tp.  10  N.,  R„ 
4  W. 

Hearing  ordered  by  Letter  N,  August  21,  1889. 

Notice  issued  December  9,  19,  1890.  Hearing  January  20, 
1 891.  Adjourned  to  January  26,  1891.  Adjourned  to  January 
28,  1891. 

(On  review.) 

6.  Eliza  Sweeney  vs.  Northern  Pacific  Railroad  Company — 
M.  E.  1894.     Lot  5,  Section  31,  Tp.  10  N.,  R.  3  W. 

Hearing  ordered  by  letter  N,  October  31,  1889. 

Notice  issued  December  19,  1890.  Hearing  January  20, 
1890.  Motion  by  Sweeney  to  dismiss  for  non-appearance  of 
railroad  company.  Motion  denied  and  case  continued  to  Janu- 
ary 22,  1891,  9:30  a.  m.  Exception  to  ruling  taken  by  counsel 
for  Sweeney.  Counsel  files  motion  to  strike  out  testimony. 
Motion  denied.  Case  ordered  reopened.  Testimony  to  be 
taken  February  20,  1891.     Not  yet  passed  on. 


7.  Henry  Ellin g  and  S.  R.  Buford  vs.  Northern  Pacific  Rail- 
road Company— M.  E.  1,630,  S.  %  NW.  %  SW.  %,  Section 
1,  Tp.  6  S,  R.  4  W. 

Hearing  ordered  by  letter  N  of  August  14,  1889. 

Hearing  to  be  held  February  6,  1891.  Testimony  to-be 
taken  January  30,  1891.  All  motions  to  dismiss  denied  and 
case  continued  to  March  30,  1891.  Appeal  from  denial  of 
motion  to  dismiss  received  March  4,  1890,  and  held;  appeal  not 
entertained  from  interlocutory  order.  Attorney  notified  that  he 
can  apply  for  writ  of  certiorari.  Petition  for  certiorari  filed  and 
transmitted  with  formal  appeal.  Case  postponed.  Commis- 
sioner affirms  action  of  local  office  on  motions.  Denies  the  writ 
and  states  burden  of  proof  on  railroad  company.  Notice  again 
issued. 

(On  review.) 


8.  Geo.  H.  Casey  et  al.  vs.  Northern  Pacific  Railroad  Com- 
pany, selection — Lone  Pine,  Sinbad  and  Annie  Long  Lodes. 
Surveys  2,974,  2,975,  2,976,  Section  21,  Tp.  3  N.,  R.  7  W. 

Application  tendered  and  rejected  January  10,  1891.  Peti- 
tion for  hearing  filed  January  28,   1891.     Notice  issued.     Hear- 
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ing   March   21,    1891.      Testimony   March    14,    1891,   at   Butte. 
Decided  September  30,  1891,  in  favor   of  Casey  et   al.      Appeal 
filed  by  railroad  company  May  27,  1891. 
All  papers  transmitted. 


9.  Chas.   E.   Mongrain   vs.  Northern   Pacific   Railroad  Com- 
pany, selection — M.  A.  tendered. 
Hearing  ordered  July  16,  1891. 
(On  review.) 


10.  Thomas  O'Connor  et  al.  vs.  Northern  Pacific  Railroad 
Company  and  Montana — -Survey  No.  2,679,  Placer:  In  Sec- 
tion 5,  Tp.  8  N.,  R.  3  W.;  in  Section  1,  3  and  5,  Tp.  8  N., 
R.  3  W.;  in  Section  9  and  17,  Tp.  8  N.,  R.  4  W.;  in  Section  16, 
Tp.  8  N.,  R.  4  W. 

Application  tendered  and  hearing  asked  for.  Decided  May 
25,  1891,  favor  plaintiff.     No  further  action  shown  on  docket. 


11.  Northern  Pacific   Railroad  Company   vs.  John  J.  Hall- 
S.  E.  %  S.  E.  %,  N.  E.  %,  Section  31,  Tp.  8  N.,  R.  3  W. 
Hearing  ordered  by  letter  N  of  September  2,  1889. 
On  hearing.     Not  yet  adjudicated. 


12.  Patrick  Doherty  vs.  Northern  Pacific  Railroad  Company — 
M.  A.  2,449,  Mystery  Lode.     Section  507,  R.  5  N.,  R.  8  W. 

Hearing  ordered  on  application  to  make  final  entry.  To  be 
heard  at  Deer  Lodge.     No  further  action  shown  on  docket. 


13.  Howard  H.  Zenor  vs.  Northern  Pacific  Railroad  Com- 
pany—M.  A.  New  Year  Lode,  Section  33,  Tp.  6  N.,  R.  8  W. 

Hearing  asked  for.  Testimony  at  Deer  Lodge.  Docket 
shows  no  further  action. 


14.  Northern  Pacific  Railroad  Company  vs.  Court  Sheriff — 
M.  A.  935;  June  6,  1881;  N.  ]/2  SW.  %  Section  11,  Tp.  10  N., 
R.  1  W. 

Hearing  ordered  by  commissioner.  Letter,  February  30, 
1890.     Hearing  to  be  had  July  7?  1891. 


15.  Northern  Pacific  Railroad  Company  vs.  Samuel  Marshall 
et  al.— M.  A.  890;  March  15,  1891;  S.  y2  SW.  %  Section  11, 
Tp.  10  N.,  R.  1  W. 

Hearing  July  17,  1891.     Per  order  of  commissioner. 
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Office  of  Mineral  Land  Commissioner, 
Helena,  Montana,  Nov.  30,  1892. 

To  the  Honorable  J.  K.  Toole,  Governor  of  the  State  of  Montana: 
Sir: — I  have  the  honor  to  submit  the  following  report  of  the 
progress  of  events  in  the  history  of  the  controversy  over  the 
mineral  lands  within  the  land  grant  of  the  Northern  Pacific  Rail- 
way Company  since  the  date  of  my  last  report.  I  proceeded  to 
Washington  upon  the  assembling  of  Congress  on  the  first  Mon- 
day of  December,  1891,  in  order  to  advise  with  the  delegations 
in  Congress  from  this  and  other  states  whose  interests  were 
similar  to  our  own;  to  endeavor  to'  formulate  such  legislation  as 
we  might  consider  desirable  and  to  assist  as  far  as  possible  the 
Senators  and  Representatives  in  the  enactment  of  the  same.  As 
soon  as  the  House  of  Representatives  was  organized  and  ready 
to  proceed  to  business,  which  was  not  until  after  its  re- 
assembling in  January,  upon  the  expiration  of  the  holiday  recess^ 
I  went  into  consultation  with  the  Senators  and  Representatives 
from  the  several  states  interested  as  to  the  best  way  in  which  to 
meet  the  difficulties  of  the  situation.  Such  decisions  of  the 
courts  as  had  been  rendered,  were  against  us;  we  fully  under- 
stood that  Congress  had  not  the  power  under  the  Constitution  to 
change   the  conditions  of    a  contract,  or  alter  the    terms  of    a 
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charter  enacted  by  another  Congress  nearly  thirty  years  before; 
and  that  a  mere  legislative  construction  of  the  meaning  of  the 
granting  act  at  this  late  date  would  be  of  no  assistance  in  the 
final  determination  of' the  rights  of  the  parties.  Nor  did  we  be- 
lieve this  to  be  necessary.  We  were  convinced  that  nothing 
could  be  more  emphatic  than*  the  words  of  the  grant  itself,  which 
reserved  the  mineral  lands,  and  granted  only  lands  non-mineral. 
Therefore  the  only  thing  to  be  done  was  to  empower  and  en- 
able that  department  of  the  government  which  has  control  of  the 
surveys,  classification  and  disposal  of  the  public  lands  under  the 
law,  to  make  proper  surveys  and  classification  of  the  mineral 
lands  within  the  limits  of  the  grant  and  to  segregate  the  same 
from  the  non-mineral  lands,  which  alone  were  granted  to  the 
Northern  Pacific  Railway  Company.  This  was  all  the  more 
necessary  as  the  adverse  decisions  of  Judge  Sawyer,  and  of  the 
other  judges  who  had  followed  him,  were  largely  based  upon  the 
reasoning,  that  as  the  government  had  not  performed  this  duty, 
it  was  time  the  courts  should  intervene  and  settle  the  titles  to  dis- 
puted lands  in  the  interest  of  sound  public  policy.  It  therefore 
seemed  that  the  passage  of  such  a  law  would  not  only  strengthen 
the  case  of  the  people  before  the  courts,  but  that  its  introduction 
into  Congress,  and  its  consideration  and  discussion  before  the 
committees  of  the  two  houses  and  in  the  houses  themselves 
would  have  a  tendencv  to  impress  upon  the  country  and  upon 
the  courts  as  well  the  importance  of  the  controversy  and  the 
magnitude  of  the  interests  involved  ;  and  that  it  would  throw 
such  light  upon  the  facts  and  the  law  as  might  be  of  material 
assistance  to  the  courts  in  coming  to  a  correct  decision,  and 
especially  to  one  favorable  to  the  mining  interests.  It  was  also 
apparent  that  no  matter  to  what  party  the  final  ownership  was 
awarded,  it  would  still  be  necessary  to  survey  and  define  these 
lands.  For  these  reasons  it  was  determined  to  frame  bills,  and 
to  introduce  the  same  simultaneously  in  both  houses  of  Con- 
gress, so  that  no  matter  whether  the  Senate  or  the  House  first 
passed  a  bill  on  the  subject,  that  bill  could  be  taken  up  in  the 
other  branch  and  pressed  to  final  action.  The  bills  and  pro- 
visions which  had  been  introduced  in  former  congresses  by  Mr. 
Toole,  while  Delegate,  and  by  Mr.  Carter,  while  Representative, 
as  also  the  provisions  of  law  on  this  subject  urged  by  Mr.  Hol- 
man    while  chairman    of  the  House  committee    on  public  lands, 


REPORT  OF  MINERAL  LAND  COMMISSIONER. 


were  taken  up  and  examined  in  connection  with  the  views  of  the 
Interior  Department  and  the  reports  of  committees  thereon.  It 
was  thought  that  none  of  these  completely  covered  the  ground, 
and  Representative  Dixon  was  requested  to  draw  a  new  bill 
which  would  satisfy  all  the  requirements  in  the  judgment  of  those 
who  represented  the  claims  of  the  miners  and  of  the  people  gen- 
erally in  the  mineral  lands. 

This  bill,  before  its  introduction,  was  submitted  to  the  repre- 
sentatives of  the  mining  states,  to  the  attorneys  who  had  been 
retained  to  try  the  test  case,  known  as  the  Barden  case,  in  the  Su- 
preme Court,  and  to  the  Commissioner  of  the  General  Land 
Office  and  the  Secretary  of  the  Interior,  the  object  being  to 
secure  the  unanimous  support  of  all  who  were  interested.  There 
were  some  differences  of  opinion  in  regard  to  some  of  its  pro- 
visions, but  it  seemed  to  be  good  policy  to  let  all  questions  of 
that  kind  go  to  the  courts;  and  so  with  the  understood  approval 
of  all  who  were  interested  in  the  matter,  Mr.  Dixon,  of  Mon- 
tana, introduced  the  bill  in  the  House  of  Representatives,  and 
Senator  Shoup,  of  Idaho,  introduced  a  copy  of  it  in  the  Senate. 
As  finally  reported  from  the  House  committee  on  public  lands, 
the  bill  was  as  follows: 

A  BILL 

To  Provide   for   the  Examination    and   Classification  of  Certain 

Mineral  Lands  in  the  States  of  Montana  and  Idaho. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in   Congress  Assembled : 

That  the  Secretary  of  the  Interior  be,  and  is  hereby,  author- 
ized and  directed,  as  speedily  as  practicable,  to  cause  all  lands 
in  the  states  of  Montana  and  Idaho  within  the  land  grant 
and  indemnity  land  grant  limits  of  the  Northern  Pacific  Railroad 
Company,  as  defined  by  an  act  of  Congress  entitled  "  An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  Lake  Superior  to  Puget  Sound,  on  the  Pacific 
coast,  by  the  northern  route,"  approved  July  second,  eighteen 
hundred  and  sixty-four,  and  acts  supplemental  to  and  amend- 
atory thereof,  to  be  examined  and  classified  by  commissioners  to 
be  appointed  as  hereinafter  provided,  with  special  reference  to  the 
mineral  or  non-mineral  character  of  such  lands,  and  to  reject,  cancel 
and  disallow  any  and  all  claims  or  filings  heretofore  made,  or  which 
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may  hereafter  be  made,  by  or  on  behalf  of  the  said  Northern  Pacific 
Railroad  Company  on  any  lands  in  said  states  which  upon  ex- 
amination shall  be  classified  as  provided  in  this  act  as  mineral 
lands. 

Sec.  2.  That  for  the  purpose  of  making  the  examination 
herein  provided  for,  there  shall  be  appointed  by  the  President  of 
the  United  States,  as  soon  as  practicable  after  the  passage  of 
this  act,  three  commissioners  for  each  of  the  following  land  dis- 
tricts, to-wit:  The  Bozeman,  Helena  and  Missoula  land  districts, 
in  the  State  of  Montana,  and  the  Coeur  d'Alene  land  district  in 
the  State  of  Idaho,  at  least  one  of  whom  for  each  district  shall 
be  a  practical  miner  and  a  resident  of  such  district,  and  said  per- 
sons so  appointed  for  each  district  shall  constitute  a  board  of 
commissioners  to  perform  within  such  district  the  duties  herein 
prescribed.  They  shall  each  receive  for  their  compensation 
such  sum  as  may  be  allowed  by  the  Secretary  of  the  Interior, 
not  exceeding  their  actual  expenses,  and  in  addition  thereto  such 
further  sum,  not  exceeding  $10,  for  each  day  they  may  be 
actually  engaged  in  the  performance  of  their  duties,  and  their 
accounts  shall  be  audited  by  the  Secretary  of  the  Interior  and 
paid  monthly.  Before  entering  upon  their  duties  each  of  said  com- 
missioners shall  take  an  oath  to  faithfully  perform  the  duties  of  his 
office.  Said  commissioners  shall  make  examination  of  the  lands 
herein  mentioned  within  their  respective  districts,  and  may  also 
take  the  testimony  of  witnesses  as  to  the  mineral  or  non-mineral 
character  of  any  of  said  lands,  and  receive  an}r  other  evidence 
relating  to  said  matter,  and  shall  have  power  to  summon  wit- 
nesses to  appear  before  them,  and  to  administer  oaths;  and  they 
shall,  immediately  upon  their  appointment,  proceed  to  examine 
and  classify  the  lands  herein  mentioned  within  their  respective 
districts,  as  provided  in  this  act.  The  oath  of  office  of  said 
commissioners  shall  be  filed  b}T  them  in  the  office  of  the  Com- 
missioner of  the  General  Land  Office.  All  testimony  taken  by 
said  commissioners  shall  be  reduced  to  writing,  subscribed  by 
the  witnesses,  and  filed  with  the  report  of  the  commissioners 
hereinafter  required.  The  action  or  decision  of  a  majority  of 
said  commissioners  in  each  district  shall  control  in  all  matters 
herein  provided  for.  Not  more  than  two  of  the  commissioners 
in  any  one  district  shall  be  appointed  from  the  same  political 
party. 
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Sec.  3.  That  all  lands  shall  be  classified  and  taken  to  be  min- 
eral lands  under  this  act  which  prior  to  the  passage  of  this  act 
have  been  located  or  patented  as  mineral  lands,  or  which  have, 
or  probably  will  have,  a  market  value  by  reason  of  the  minerals 
which  they  contain,  or  which  show  such  indications  of  valuable 
mineral  deposits  as  would  induce  a  miner  to  spend  his  time  or 
money  upon  them  with  the  reasonable  expectation  of  finding- 
mineral  in  paying  quantities;  or  which  from  their  geological 
formation,  or  their  situation  or  propinquity  or  relation  to  known 
mineral  lands,  are  or  probably  will  be  valuable  for  the  mineral 
therein;  and  all  of  these  matters  shall  be  considered  by  the  com- 
missioners in  determining  the  mineral  or  non-mineral  character  of 
such  lands  and  in  classifying  the  same.  The  classification  herein 
provided  for  shall  be  by  sections  where  the  lands  have  been  sur- 
veyed, unless  there  are  such  differences  in  the  situation  or  char- 
acter of  different  parts  of  the  same  section  as  in  the  opinion  of 
the  commissioners  to  require  its  classification  by  quarter  sec- 
tions; and  in  no  case  shall  any  subdivision  of  less  than  a  quarter 
section  be  made  for  classification  upon  surveyed  lands.  If  the 
lands  examined  are  not  surveyed,  classification  shall  be  made  by 
tracts  of  such  extent  and  designated  by  such  natural  or  artificial 
boundaries  to  identify  them,  as  the  commissioners  may  deter- 
mine. Where  mining  locations  have  been  heretofore  made  or 
patents  issued  for  mining  ground  in  any  section  of  land,  this 
shall  be  taken  as  prima  facie  evidence  that  the  whole  of  such 
section  is  mineral  land:  Provided,  That  the  word  "mineral," 
where  it  occurs  in  this  act,  shall  not  be  held  to  include  iron  or 
coal:  And  -provided  further,  That  the  examination  and  classifi- 
cation of  lands  hereby  authorized  shall  be  made  without  refer- 
ence or  regard  to  any  previous  examination  or  report  or  classifi- 
tion  thereof. 

Sec  4.  That  such  of  the  lands  herein  mentioned  as  have  been 
surveyed  prior  to  the  passage  of  this  act  shall  be  first  examined 
and  classified  as  herein  provided,  and  afterwards,  and  as 
speedily  as  practicable,  the  lands  herein  mentioned  which  have 
not  been  surveyed,  until  all  the  lands  herein  mentioned  shall 
have  been  examined  and  and  classified,  as  herein  provided. 

Sec  5.  That  said  commissioners  shall,  on  or  before  the  fifth 
day  of  each  month,  file  in  the  office  of  the  register  and  receiver 
of  the  land  office  of  the  land  district  in  which  the  land  examined 
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and  classified  is  situated,  a  full  report,  in  duplicate,  in  such  form 
as  the  Secretary  of  the  Interior  may  prescribe,  showing  all  lands 
examined  by  them  during  the  preceding  month,  and  specifying 
clearly,  by  legal  subdivisions,  where  the  land  is  surveyed,  or 
otherwise  by  natural  objects  or  permanent  monuments,  to 
identify  the  same,  the  lands  classified  by  them  as  mineral  lands 
and  those  classified  as  non-mineral;  and  with  said  report  shall  be 
filed  all  testimony  taken  and  written  communications  received  by 
said  commissioners  relating  to  the  lands  embraced  in  the  report. 
The  register  and  receiver  shall  rile  one  duplicate  of  said  report 
in  their  offce,  together  with  all  accompanying  testimony  and 
papers,  and  the  other  duplicate  shall  be  by  them  forwarded 
direct  to  the  Secretary  of  the  Interior,  and  said  commissioners 
shall  furnish  to  the  Secretary  of  the  Interior  at  any  time  such 
further  or  additional  report  or  information  as  he  may  require 
concerning  any  matters  relating  to  their  duties  or  the  perform- 
ance of  the  same.  Upon  receipt  of  such  report  the  register  of 
the  land  office  shall,  at  the  expense  of  the  United  States,  cause 
to  be  published  in  a  newspaper  of  general  circulation  in  the 
county  in  which  the  land  is  located,  at  least  once  a  week  for  four 
consecutive  weeks,  notice  of  the  classification  of  lands  as  shown 
by  said  report,  and  any  person,  corporation  or  company  feeling 
aggrieved  by  such  classification  may,  at  any  time  within  sixty 
days  after  the  first  publication  of  said  notice,  file  with  the  regis- 
ter and  receiver  of  the  land  office  a  verified  protest  against  the 
acceptance  of  said  classification,  which  protest  shall  set  forth  in 
concise  language  the  grounds  of  objection  to  the  classification  as 
to  the  particular  land  in  said  protest  described,  where- 
upon a  hearing  shall  be  ordered  by,  and  conducted  before 
the  said  register  and  receiver,  under  rules  and  regulations  as  near 
as  practicable  in  conformity  with  the  rules  and  practice  of  such 
land  office  in  contests  involving  the  mineral  or  non-mineral  char- 
acter of  land  in  other  cases;  and  an  appeal  from  the  decision  of 
the  register  and  receiver  shall  be  allowed  to  the  Commissioner 
of  the  General  Land  Office  and  the  Secretary  of  the  Interior, 
under  such  rules  and  regulations  as  the  Secretary  of  the  Interior 
may  prescribe:  Provided,  That  at  such  hearings  the  United 
States  District  Attorney  or  his  assistants  for  the  judicial  district 
in  which  the  land  is  situated  shall  appear  and  defend  the  inter- 
ests of  the  United  States,  and  for  such  service   he  shall  receive 
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compensation  not  exceeding  $25  per  day,  to  be  paid  out  of  the 
fund  provided  for  the  examination  and  classification  of  said  min- 
eral lands. 

Sec.  6.  That  as  to  the  lands  against  the  classification  whereof 
no  protest  shall  have  been  filed  as  hereinbefore  provided,  the 
classification,  when  approved  by  the  Secretary  of  the  Interior, 
shall  be  considered  final,  except  in  case  of  fraud,  and  all  plats 
and  records  of  the  local  and  general  land  offices  shall  be  made  to 
conform  to  such  classification,  and  as  to  the  lands  against  the 
classification  whereof  protests  may  be  filed,  the  final  ruling  made 
after  the  day  set  for  hearing  shall  determine  the  proper  classifi- 
cation, and  all  records  of  the  local  and  general  land  offices  shall 
be  made  to  conform  to  the  classification  as  determined  by  such 
final  ruling,  and  all  costs  of  such  hearings  shall  be  paid  by  the 
unsuccessful  party,  under  such  rules  as  the  Secretary  of  the 
Interior  may  prescribe;  and  the  Secretary  of  the  Interior  is 
hereby  authorized  to  establish  such  rules  and  regulations  as  may 
be  necessary  to  carry  into  effect  the  true  intent  and  provisions  of 
this  act  as  speedily  as  practicable. 

Sec.  7.  That  no  patent  or  other  evidence  of  title  shall  be 
issued  or  delivered  to  said  Northern  Pacific  Railroad  Company 
for  any  "land  in  said  states  until  the  examination  and  classifica- 
tion provided  for  in  this  act  shall  have  been  made,  and  such 
patent  or  other  evidence  of  title  shall  only  issue  then  to  such 
land,  if  an}%  in  said  states  as  said  company  may  be,  by  law  and 
compliance  therewith  and  by  the  said  classification,  entitled  to, 
and  any  patent,  certificate  or  record  of  selection,  or  other  evi- 
dence of  title  or  right  to  possession  of  any  land  in  said  states, 
issued,  entered,  or  delivered  to  said  Northern  Pacific  Railroad 
Company  in  violation  of  the  provisions  of  this  act  shall  be  void: 
Provided,  That  nothing  contained  in  this  act  shall  be  taken  or 
construed  as  recognizing  or  confirming  any  grant  of  land  or  the 
r  ght  to  any  land  in  the  said  Northern  Pacific  Railroad  Company 
or  as  waiving  or  in  any  wise  affecting  any  right  on  the  part  of 
the  United  States  against  the  said  Northern  Pacific  Railroad 
Company  to  claim  a  forfeiture  of  any  land  grant  heretofore  made 
to  said  company. 

Sec  8.  That  there  is  hereby  appropriated,  out  of  any  money 
in  the  treasury  not  otherwise  appropriated,  the  sum  of  $80,000 
or  so  much  thereof  as  maybe  necessary,  to  be  expended  to  carry 
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into  effect  the  provisions  of  this   act,   the   same  to   be   paid  out 
upon  the  order  of  the  Secretary  of  the  Interior. 

The  Senate  bill  and  the  House  bill  were  each  respectively- 
referred  to  the  Honorable  Secretary  of  the  Interior  for  his  views 
thereon,  and  the  secretary  in  turn  referred  them  to  the  Commis- 
sioner of  the  General  Land  Office.  The  result  was  a  partial  dis- 
appointment. From  our  interviews  before  the  introduction  of  the 
bill  we  expected  a  speedy  return  and  an  emphatic  concurrence 
in  the  bill  on  the  part  of  the  department  and  of  the  land^office. 
Both  the  secretary  and  the  commissioner  joined  in  a  hearty  ap- 
proval of  the  purpose  of  the  bill  and  expressed  a  warm  sympathy 
in  the  objects  of  the  promoters;  but  took  ground  against  any 
classification  of  the  mineral  lands,  which  they  believed  should  be 
left  to  the  courts.  They  expressed  doubts  as  to  the  constitution- 
ality of  this  section,  and  advised  its  elimination.  They  objected 
also  to  the  machinery  provided  for  the  survey  and  classification 
of  the  lands.  The  General  Land  Office  in  particular  insisted  on 
a  complete  and  minute  survey  before  any  lands  should  be  set  off 
as  mineral.  The  bill  was  also  under  consideration  by  the  de- 
partment for  nearly  a  month  before  its  report  was  submitted,  and 
this  delay  was  more  of  a  source  of  anxiety  than  even  the  objec- 
tions urged  by  the  department,  as  it  postponed  consideration 
until  the  busy  time  of  Congress  had  arrived,  when  the  appropri- 
ation and  revenue  bills  and  other  national  business  absorbed  the 
time  of  the  House.  A  meeting  of  the  Representatives  and  Sen- 
tors  from  Idaho  and  Montana  wTas  then  held  in  the  parlors  of  the 
Wormley  Hotel;  and  the  objections  of  the  secretary  and  com- 
missioner were  fully  considered.  After  full  deliberation  it  was 
decided  to  support  the  bill,  notwithstanding  the  objections  urged 
by  the  department.  The  meeting  at  this  time  seemed  to  be 
unanimous,  and  it  was  only  afterwards  that  any  division  of  opinion 
was  developed  among  the  supporters  of  the  bill. 

The  public  lands  committees,  both  in  the  House  and  Senate, 
were  urged  to  take  speedy  action  on  the  bill.  In  the  Senate  it 
never  made  much  progress,  although  the  members  of  the  com- 
mittee on  public  lands  in  that  body  were  urged,  both  in  person 
and  by  letter,  to  take  favorable  action  on  it.  It  was  a  long  time 
before  the  chairman,  Senator  Dolph,  of  Oregon,  could  give  the 
matter  his  attention.  A  hearing  was  finally  granted  to  the  advo- 
cates of  the  measure,  at  which  Mr.  Dixon  made  an  argument  for 
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the  bill.  It  was  referred  to  a  sub-committee,  consisting  of 
Messrs.  Dolph  of  Oregon,  Walthall  of  Mississippi,  and  Sanders 
of  Montana.  The  latter  as  a  member  of  the  committee,  I  under- 
stand, warmly  advocated  the  bill;  but  the  committee  never 
reported  it  to  the  Senate,  the  main  opposition  coming,  as  I  am 
informed,  from  the  chairman,  Mr.  Dolph,  who  insisted  that  the 
Senate  should  await  the  decision  of  the  Supreme  Court  in  the 
Barden  case  before  taking  action.  At  all  events,  the  bill  has  not 
been  reported  from  that  committee  to  the  Senate.  We  had 
expected,  if  the  bill  should  first  pass  the  Senate,  to  substitute  it 
in  the  House  for  the  bill  introduced  there,  and  thus  take  every 
parliamentary  advantage  to  secure  final  action. 

In  the  House  committee  we  had  several  hearings  before  the 
sub-committee.  After  these,  in  the  early  part  of  April,  a  gen- 
eral hearing  was  granted  by  the  full  committee  of  public  lands. 
This  was  attended  by  the  attorneys  of  the  Northern  Pacific 
Railroad,  and  also  by  Mr.  Henry  Villard,  president  of  the  finance 
committee  of  that  road.  Mr.  McNaught,  general  counsel  for 
the  company,  consumed  the  first  day  and  part  of  the  second  in 
urging  his  objections  to  this  bill,  or  to  any  bill,  unless  the  Con- 
gress would  accept  certain  amendments  which  he  proposed — the 
principal  one  being  an  offer  to  accept  an  additional  grant  of 
agricultural  lands,  in  lieu  of  the  mineral  lands,  which  the  com- 
pany would  then  agree  to  reconvey  to  the  United  States.  He 
claimed  that  the  decisions  of  the  courts  had  already  vested  the 
title  of  all  lands,  not  known  to  be  mineral  at  the  time  of  the 
location  of  the  road,  in  the  railroad  company.  Unless  Congress 
would  agree  to  this,  he  asked  that  all  action  should  be  postponed 
until  after  the  final  decision  of  the  Supreme  Court. 

Mr.  Dixon  very  fully  and  completely  answered  the  argument . 
of  Mr.  McNaught,  disposed  of  his  criticisms  upon  the  bill,  and 
declined  to  accept  the  position  that  the  mineral  lands  in  dispute 
were  already  the  property  of  the  railroad  company  under  the 
decisions  of  the  courts.  As  to  the  offer  of  the  attorney  of  the 
company,  to  exchange  the  mineral  lands  for  agricultural  and 
timber  lands  of  great  value,  when  the  Supreme  Court  had 
decided  against  the  reserved  rights  of  the  government  and  the 
people — a  decision,  which  Mr.  Dixon  claimed,  that  court  would 
never  make.  It  is  a  matter  of  regret  that  no  stenographic  notes 
of  Mr.  Dixon's  argument  were  taken.      Like   all  the  arguments 
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of  that  gentleman,  it  was  clear,  lawyer-like  and  convincing. 
The  Senators  and  Representatives  from  Idaho,  Montana  and 
other  mining  states  were  present  during  these  sessions  of  the 
committee. 

Mr.  Henry  Villard  next  engaged  the  attention  of  the  commit- 
tee. He  also  claimed  that  the  company  was  now  completely 
vested  with  the  title  of  the  disputed  mineral  lands.  He  consid- 
ered that  question  as  no  longer  open.  The  Supreme  Court  could 
only  affirm  the  numerous  decisions  already  rendered  in  favor  of 
the  railway  company.  The  property  rights  of  the  corporation  were 
beyond  the  reach  of  legislation;  but  he  was  anxious  to  have  this 
controversy  settled.  It  was  injuring  the  road  and  the  mining  in- 
dustry and  he  was  ready  to  offer  a  compromise  on  the  part  of 
his  company.  He  was  authorized  to  submit  a  proposition  to  the 
committee:  That  the  company  would  agree  to  this  bill,  to  the 
survey  and  classification,  and  would  deed  back  to  the  United 
States  all  lands  so  excepted  as  mineral :  Provided,  That  the  com- 
pany should  be  recompensed  therefor  with  other  lands,  either  by 
the  extension  of  present  indemnity  limits  or  by  selection  from  the 
even  as  well  as  the  odd  sections  within  the  grant. 

To  the  argument  submitted  by  Mr.  McNaught,  and  to  the 
poprosition  of  Mr.  Villard,  as  the  Mineral  Land  Commissioner 
of  the  State,  I  had  the  honor  to  respond  in  an  argument,  which 
was  reported  substantially  as  follows: 

Mr.  Chairman  and  Gentlemen  of  the  Committee: 

The  states  of  Montana  and  Idaho,  through  their  representa- 
tives, all  the  people  of  the  mining  states  through  their  press, 
their  legislatures,  and  their  public  assemblies,  the  Commissioner 
of  the  General  Land  Office  and  the  Secretary  of  the  Interior, 
through  their  reports,  and  the  President  of  the  United  States  b}^ 
his  messages,  all  stand  before  your  honorable  committee  and  ask 
for  the  careful  consideration  and  speedy  enactment  of  this  bill, 
or  of  such  legislation  as  may  in  your  judgment  within  the  con- 
stitutional powers  of  Congress  save  the  mineral  lands  within 
the  grants  of  the  Pacific  railroad  companies  to  the  government 
and  the  people  of  the  United  States.  I  regret  that  some  differ- 
ence of  opinion  has  arisen  between  the  supporters  of  this  policy 
as  to  methods  and  details.  The  bill  introduced  by  Mr.  Dixon 
was  long  considered    and  weighed  and,  as  we  thought,  met    the 
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approval  of  all  interested.  When  we  asked  that  this  bill  be  sent 
up  to  the  Interior  Department  some  weeks  ago,  we  expected  a 
most  speedy  concurrence  in  its  propositions  and  an  urgent  recom- 
mendation for  its  passage.  The  honorable  secretary  and  the 
land  commissioner  join  in  urging  speedy  legislation  in  this  direc- 
tion but  seem  to  prefer  a  bill  drawn  upon  the  lines  sub- 
mitted by  Mr.  Carter,  then  our  representative  in  the  House  in 
the  last  Congress.  It  is  only  natural  that  Mr.  Carter  should  pre- 
fer his  own  bill,  and  that  the  department  having  recommended 
that  bill  should  now  wish  to  revive  it ;  but  in  my  judgment  this 
fuller  and  more  complete  measure  is  the  only  one  that  meets 
the  requirements  of  the  situation,  and  the  representatives  of  the 
states  interested  have  concluded  to  support  Mr.  Dixon's  bill.  In 
my  judgment  to  omit  the  clauses  suggested  by  the  honorable 
commissioner  would  weaken  the  measure.  I  know  that  the  con- 
stitutional limitations  are  closely  followed — they  have  to  be;  but 
I  believe  that  Congress  can  within  its  powers  pass  this  bill  and 
that  it  will  stand  as  law.  It  is  approved  by  the  press  of  all 
shades  of  opinion  in  Montana  and  Idaho,  and  all  the  mining  or- 
ganizations have  indorsed  its  provisions*  My  correspondence 
bears  ample  testimony  to  this  fact.  In  a  clear  and  lucid  argu- 
ment Mr.  Dixon  has  made  known  to  you  the  points  of  merit  in  his 
bill.  I  cordially  agree  with  him,  and  so  I  think  do  all  the  repre- 
sentatives of  the  mining  states.  We  stand  by  this  bill;  but  leave 
to  the  judgment  of  the  committee  the  adjustment  of  minor  differ- 
ences. 

Mr.  McNaught,  on  the  part  of  the  Northern  Pacific  Railroad, 
at  great  length  has  defined  his  opposition  to  the  passage  of  this 
bill,  or  of  either  bill,  except  they  be  amended  according  to  the 
suggestions  which  he  has  made.  He  concurs,  however,  in  the 
proposition  that  a  classification  should  be  made,  not  only  on  the 
surveyed,  but,  as  this  bill  proposes,  also  on  the  unsurveyed  por- 
tions of  the  grant;  in  order  that  the  company  may  exchange  the 
mineral  lands,'  which  he  admits  would  be  better  for  all  to  remain 
in  the  possession  of  the  United  States  in  order  that  they  may  be 
prospected  and  developed,  for  other  lands  in  lieu  thereof,  not 
contained  within  the  present  indemnity  limits,  unless  the  com- 
pany be  allowed  to  select  from  the  even  as  well  as  the  odd  sec- 
tions.    Wherefore    a  classification  is  admitted    to  be   desirable 
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wherever    the  courts    may  decide    the   ownership    of  the  lands 
may  lie. 

The  criticisms  and  amendments  which  Mr.  McNaught  has 
made  on  this  bill  in  detail  I  will  leave  to  be  answered  by  my 
friend,  the  Hon.  Willis  Sweet  of  Idaho,  a  member  of  your  com- 
mittee, who  will  close  the  debate  on  our  side,  and  I  will,  in  gen- 
eral terms,  show  the  urgent  necessity  of  immediate  action  in  this 
matter,  and  endeavor  to  impress  upon  you  its  rightfulness. 

Mr.  Henry  Villard,  the  president  of  the  road,  or  rather  of  the 
board  of  control,  concluded  his  remarks  by  making  a  proposition 
to  this  committee.  Both  Mr.  Villard  and  Mr.  McNaught  pro- 
ceeded upon  the  assumption  that  the  title  to  all  these  mineral 
lands,  not  known  to  be  such  at  the  time  of  the  definite  location 
of  the  road,  now  vests  in  the  railroad  company.  Mr.  Villard 
says  he  considers  that  question  as  closed.  These  lands,  he 
claims,  now  belong  to  the  company,  and  that  the  only  way  to 
restore  the  title  to  the  United  States  is  for  the  company  to  deed 
back  all  the  mineral  lands  in  lieu  of  agricultural  lands  to  make 
up  the  loss.  He  pledges  the  consent  of  his  company  to  this' 
exchange.  He  admits  that  this  controversy  is  a  blight  upon  the 
prosperity  of  the  country  and  of  his  road,  and,  I  must  say, 
expresses  a  commendable  anxiety  for  its  settlement.  The  law 
now  grants  lieu  lands  in  exchange  for  all  mineral  lands  contained 
within  the  grant;  but  these  gentlemen  say  that  there  are  not 
agricultural  lands  enough  within  the  grant  and  its  present 
indemnity  limits  to  make  up  for  the  loss  of  the  mineral  lands. 
Therefore,  they  either  want  new  indemnity  lands  outside  the 
present  limits,  or  the  power  to  take  odd  and  even  sections  in 
solid  blocks  inside  the  limits,  until  the  quantity  they  claim  is  made 
up.  Now,  if  the  committee  thinks  it  only  equitable  to  carry  out 
the  present  law  in  that  way,  I  shall  enter  no  protest  and  shall  not 
oppose  it.  The  fact  that  the  limits  do  not  contain  land  enough 
to  indemnify  all  losses  is  owing  to  the  fact  of  settlement  during 
the  delay  in  building  the  road,  and  neither  the  government  nor 
the  people  were  responsible  for  that  delay.  What  we  want  is 
the  mineral  lands,  and  if  the  committee  think  it  right  to  give  the 
company  greater  indemnity  for  lands  acknowledged  to  be  mineral, 
and  acknowledged  to  belong  to  the  United  States,  I  shall  not 
attempt  to  influence  its  action;  but,  in  view  of  the  opposition  in 
the  House  to  what  will  be  charged  in  debate  as  an  extension  of 
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the  land  grant,  I  hope  the  committee  will  not  embody  it  in  the 
bill,  but  report  it  as  a  separate  proviso,  so  th^at  the  House  can 
vote  on  it  separately.  I  would  not  like  to  see  the  House  vote 
dowrn  this  bill  on  account  of  such  a  proposition.  If  the  proviso 
is  voted  down,  let  the  bill  then  pass.  If  the  House  sustains  the 
proviso,  both  can  pass  together.  It  is  only  fair  to  let  every  tub 
stand  on  its  own  bottom.     That  is  all  I  ask  in  this  connection. 

I  am  here  on  the  part  of  the   State   of  Montana,  first  of  all  to 
save  the  mineral  lands.     As  a  matter  of  final  resort,  if  the  judg- 
ment of  the  Supreme  Court  should  be  against  us,  I  would  accept 
the  proposition  of  Mr.  Villard.      If  that  court  should  decide   in 
favor  of  the  company  and  against  the  people,  then  I  would  agree 
to  the   exchange  proposed  by  Mr.  Villard  —  that  the  company 
should  deed  back  the  mineral  lands,  and  the  government  should 
grant  new  lands  wherever  they  could  find  them,  inside  or  outside 
of  the  grant.     But,  Mr.  Chairman,  we  have  not  yet  come  to  such 
a  pass.     We  utterly  deny  the  proposition   that  the  mineral  lands 
do  now,  ever  did  or  ever  will   belong  to  the  Northern  Pacific 
Railway    Company.       Nothing    but    the    final    decision    of    the 
Supreme  Court  in  favor  of  this  new  and  monstrous  claim  on  the 
part  of  the  company   would   reconcile  us  to  that;  and  as  I  stand 
here,  I  believe  that  the  Supreme  Court  never   will  make  such  a 
decision,  never  will  overturn  the  declaration  of  Congress,  unqual- 
ified, distinct   and   unequivocal,  made   in   the   granting   act  itself, 
that  the   mineral  lands   shall   constitute   no   part   of    that   grant. 
Not  "known  "  mineral  lands — known   either   at  the  time  of  the 
grant  or  at  any  time — but   mineral  lands   without   any  qualifica- 
tion, and  that  exclusion  emphasized   and  made   more  distinct  by 
the  grant  of  new  lands  to  make  up   for  the   mineral  lands  which 
are  forever  excluded.      That  emphatic  reservation  of  the  mineral 
lands  is  in  the  grant,  is   part  of  the   grant,  runs   with   the   grant, 
and  is  sacred  and  binding  as   the   grant  itself.     If  the  courts,  by 
technical   subtleties   of    construction    and    by   forced   precedents 
from  decisions  made  under  other  and  very   different   laws,  can 
get  over  that   solemn  and  perpetual  exclusion   of    the    mineral 
lands,   and   can   give   them  to   the   railroad  company,   and  thus 
extend  and  enlarge  their  grant — then  the  courts  have  the  power 
to  enlarge,  to  extend,  to  virtually  make  new  land  grants,  and  thus 
usurp  the  power  over  the  public  domain   which  the  Constitution 
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jealously  vests  in  the  Congress  of  the  United  States,  and  in 
Congress  alone.     • 

If  the  committee,  by  extending  the  area  of  selections,  wishes 
to  reimburse  the  company  for  lands  admittedly  mineral  and  ad- 
mittedly belonging  as  a  consequence  thereof  to  the  people,  though 
within  the  land  grant  limits,  it'can  do  such  equity  under  the  pres- 
ent law  as  it  deems  just.  We  leave  that  to  the  judgment  of  the 
committee;  but  I  protest  against  any  legislative  admission  that 
the  company  owns  or  has  a  rightful  claim  to  one  acre  or  one  foot 
of  the  mineral  lands  excluded  from  its  grant  by  the  granting  act 
itself. 

The  United  States  requires  no  deed  from  the  trustees  or  bond- 
holders of  the  Northern  Pacific  Railway  for  its  title  to  these  min- 
eral lands.  The  title  is  found  in  the  deed  made  by  the  great  Napol- 
eon on  the  part  of  France  to  Thomas  Jefferson  on  the  part  of  the 
Uuited  States.  It  has  never  passed.  For  Congress  to  admit  that 
title  had  passed  would  be  to  prejudice  our  suit  now  pending  in 
the  Supreme  Court. 

As  Mr.  Villard  told  you,  this  is  a  new  controversy.  During 
all  the  years  between  the  date  of  the  grant  and  the  first  location 
in  1872  and  the  final  location  in  1882  the  pioneers  and  miners 
who  opened  that  country -and  conquered  it  from  the  Indians  and 
established  law  and  order  and  civil  government  went  on  prospect- 
ing and  finding  veins  of  gold  and  silver,  copper  and  lead.  They 
put  their  labor  and  their  monev,  and,  in  more  instances  than  can 
ever  be  told,  their  lives  into  the  hazardous  occupation.  They  de- 
veloped a  great  industry  and  made  their  state  the  largest  producer 
in  the  Union.  They  knew  there  was  a  railroad  grant,  and  that  in 
our  State  it  was  700  miles  long  and  twenty  miles  wide.  If  you 
went  up  on  a  mountain  and  looked  around  the  horizon  half  the 
land  belonged  to  a  railroad  company.  They  saw  that  next  to 
the  government  itself  this  was  the  greatest  landholder  in  the 
world.  They  submitted  to  the  acts  of  their  government.  They 
knew  that  in  that  granting  act  the  government  had,  beyond  dis- 
pute, reserved  the  mineral  lands,  and  so  they  went  on  working 
and  opening  up  their  prospects  and  mines  and  never  dreamed  the 
company  would  set  up  a  claim  not  only  to  the  lands  but  to  the 
minerals  which  had  been  extracted.  I  have  often  appeared  be- 
fore this  committee  on  behalf  of  this  road.  I  have  been  in  the 
House    in  the  times  of  its  distress  when  its   officers   and  direc- 
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tors  were  supplicants  here,  and  I  was  almost  the  only  man  who 
would  defend  it  on  the  floor.  My  services  were  not  for  the  road, 
but  for  my  then  distant  and  isolated  country,  for  I  never  owned 
a  dollar's  worth  of  stock  or  received  a  cent  of  their  money,  but 
fought  their  battles  as  the  disinterested  friend  of  the  develop- 
ment of  the  west.  They  were  here  for  an  extension  of  their 
time,  for  rights  of  wav  through  Indian  lands;  but  in  all  that  time 
I  never  heard  a  whisper  that  they  claimed  or  believed  that  thev 
had  a  right  to  one  foot  of  the  mineral  lands  in  the  mountains  of 
Montana.  Suddenly  these  prospectors  and  miners  were  adversed 
when  they  applied  for  their  patents.  Others  were  sued  for  their 
mines  and  the  mineral  which  their  labor  had  produced.  It  was 
learned  that  the  Northern  Pacific  companyhad  set  up  the  claim 
that  the  mineral  lands  on  odd  sections  not  known  to  be  mineral 
at  the  time  the  grant  attached  belonged  to  the  company.  Peo- 
ple did  not  then  know  at  what  date  it  was  claimed  that  the  grant 
attached.  That  seems  to  be  uncertain  even  now.  Mr.  Mc- 
Naught  tells  you  now  that  for  some  purpose  they  claim  1872  and 
for  others  1882.  Universal  alarm  prevailed.  Where  would  it 
end?  Even  the  great  Anaconda  mine,  located  in  the  seventies, 
was  on  a  railroad  section.  Five  million  dollars  were  invested  in 
that  plant;  it  was  valued  at  $25,000,000.  Was  the  time  of  the 
location  of  the  line  early  enough  to  catch  this  also?  If  so  the 
government  had  given  away  a  pretty  valuable  section.  Mr.  Vil- 
lard  has  truly  admitted  that  this  controversy,  has  paralyzed  a 
great  industry,  and  that  the  business  of  the  road  has  fallen  off  in 
consequence.  He  may  well  be  anxious  for  a  settlement,  and  I 
rejoice  at  the  tone  and  spirit  of  his  address  to  you.  I  was  glad 
to  hear  his  declaration  that  under  no  circumstances  did  the  com- 
pan}^  want  the  ownership  of  the  mineral  lands.  Made  before 
your  committee  it  is  a  matter  of  record.  I  was  glad  to  hear  him 
say  that  all  he  wanted  was  agricultural  land  in  lieu  of  those  de- 
clared to  be  mineral.  In  case  the  mineral  lands  are  decided  to 
belong  to  his  company  I  am  safe  in  making  the  pledge  that  our 
State  will  always  consent  to  such  an  exchange.  He  has  told  you 
truthfully  that  this  controversy  has  paralyzed  prospecting  and 
injured  the  mining  industry,  and  that  as  a  consequence  the  busi- 
ness of  his  road  has  fallen  off  one-third  and  that  he  was  anxious 
that  this  matter  be  settled.  He  did  not  know,  perhaps,  that  the 
road  had  lost  business  on  account  of  the  indignation   and  resent- 
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ment  of  our  people.  Nothing  could  happen  to  the  road  itself 
worse  than  to  be  placed  in  possession  of  these  mineral  lands.  It 
would  require  a  standing  army  to  operate  it  among  the  outraged 
miners. 

[In  order  to  show  the  demand  for  this  legislation  Major  Ma- 
ginnis  then  read  to  the  committee  the  proceedings  and  resolu- 
tions of  the  Denver  and  Omaha  conventions,  extracts  from  the 
Western  papers,  resolutions  of  the  legislatures  and  other  expres- 
sions of  the  people  of  the  mining  states,  and  then  went  on  to  say  :J 

Now,  in  view  of  this  state  of  things,  Mr.  McNaught  complains 
that  Mr.  Dixon  and  myself,  the  Commissioner  of  the  General 
Land  Office,  the  Secretary  of  the  Interior  and  the  Attorney  Gen- 
eral of  the  United  States  opposed  the  advancement  of  the  Barden 
case  on  the  docket  of  the  Supreme  Court.  So  we  did,  Mr. 
Chairman  and  gentlemen.  The  Attorney  General  spoke  and 
fought  against  it  because  we  did  not  want  this  great  matter  rail- 
roaded through  the  Supreme  Court  as  it  had  been  through  the 
lower  courts,  where  the  company  was  represented  by  able, 
ready  and  well-equipped  counsel  and  the  people  were  not  repre- 
sented at  all. 

We  wanted  congressional  action;  we  wanted  the  world  and 
the  courts  to  know  the  consequences  of  the  changed  construc- 
tion which  had  been  given  to  the  law. 

[Here  a  member  of  the  committee  asked  how  any  act  of  this 
Congress  could  affect  the  construction  by  the  Supreme  Court  of 
an  act  passed  thirty  years  ago,  and  if  it  would  not  be  better  to 
postpone  legislation  until  after  the  court  had  decided  the  ques- 
tions involved.     Major  Maginnis  said:] 

The  friends  of  the  miners  thought  not,  Mr.  Chairman,  and 
later  I  will  tell  you  why.  We  opposed  the  advancement  of  the 
case.  The  company  wanted  it  tried  at  this  term ;  we  wanted 
congressional  classification  of  these  lands  first.  The  court  finally 
took  a  middle  course;  it  set  the  case  for  the  October  term  with 
others.  It  will  probably  be  reached  about  a  year  from  now,  say 
at  the  end  of  this  Congress.  The  court  has  given  Congress 
ample  time  in  which  to  act.     Therefore,  we  urge  prompt  action. 

Now,  Mr.  Chairman,  Mr.  McNaught  has  assumed  that  this 
question  is  virtually  settled  in  the  courts  and  has  referred  to  various 
decisions  in  his  favor.  I  deny  that  it  is  concluded.  Of  all  the 
decisions    referred  to  there  is  only  one  or    two   made    directly 
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under  their  charter.  The  constructions  of  the  courts  under  the 
homestead  and  pre-emption  laws  and  the  townsite  laws  consti- 
tute much  of  this  ponderous  roll  of  precedents.  Now,  Mr. 
Chairman,  the  decisions  of  the  courts  in  these  cases  and  the 
rulings  of  the  department  have  been  just  and  right.  When  a 
pre-emption  or  a  homestead  settler  gets  his  patent  that  should, 
and  the  courts  have  ruled  that  it  does,  settle  his  title.  In  this 
much-talked  of  Davis  and  Wiebold  case  the  court  justly  applied 
the  same  principle  to  the  townsite  law,  so  that  when  people  had 
taken  up  their  townsite,  built  their  homes  and  shops,  and  business 
houses  and  manufactories,  and  schools  and  churches,  they  should 
not  be  disturbed  by  real  or  fictictious  subsequent  discoveries. 
Titles  should  be  fixed;  a  country's  prosperity  depends  on  that. 
But  you  will  find,  Mr.  Chairman,  that  when  the  courts  come  to 
consider  the  question  of  mineral  lands  on  vast  areas,  unexplored, 
undeveloped,  unprospected,  unknown  and  unimproved  and  un- 
classified, a  very  different  set  of  questions  will  arise.  The  de- 
cisions under  these  other  land  laws  invoked  to  sustain  such 
claims  will  not  apply,  for  all  the  considerations  of  justice  and 
public  policy  and  the  welfare  of  the  community  on  which  they 
are  based  will  all  be  the  other  way  when  applied  to  a  vast  grant 
and  a  great  and  grasping  corporation  like  this.  Justice  and  pub- 
lic benefit  will  demand,  and  I  believe  will  receive,  a  different 
verdict.  There  is  a  wide  difference  in  which  the  court  will  have 
ample  room  to  do  justice  to  the  miners,  as  it  has  done  justice  to 
the  settler.  For,  after  all,  these  decisions  are  based  on  questions 
of  public  policy.  The  only  actual  decision  under  this  grant  is 
that  ^of  Sawyer,  from  which  Judge  Knowles  dissented,  in  the 
opinion  that  I  have  laid  upon  your  desks,  and  the  decision  of 
Judge  Thomas  in  Dakota  about  the  same  time.  These  follow 
the  lines  of  the  Francis  and  Newcomer  case  under  the  Central 
Pacific  charter  and  all  virtually  come  from  the  same  mind  and 
the  same  inspiration.  And  this  decision  of  Judge  Sawyer's  is  . 
largely  based  upon  the  supposition  that  Congress  having  failed 
to  classify  these  lands,  and  it  being  public  policy  to  fix  a  time  when 
titles  should  become  clear,  it  was  the  duty  of  the  court  to  fix 
such  a  time  even  though  it  gave  away  the  lands  which  the 
charter  had  excluded. 

Now  let  Congress  no  longer    delay  to  do  its  duty;  let  it  clas- 
sify the  lands  so  that  their  character  be  known  to  the  public,  to 
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the  company,  and  to  the  department  which  has  the  control  of 
these  lands.  It  was  never  contended  that  the  burden  of  making 
these  lands  known  to  be  mineral  should  fall  on  the  prospector 
alone.  It  is  the  duty  of  the  government.  It  can  be  done,  and 
done  at  once,  and  does  not  require,  as  the  department  urges,  a 
minute  survey.  The  mineral  lands  are  easily  known  and  easily 
distinguished.  The  maps  that  I  already  have  filed  with  this 
committee,  subject  to  your  examination,  are  a  virtual,  if  not  a 
final,  official  classification  of  the  mineral  lands  within  the  railroad 
grant  in  nine  counties  in  Montana.  Whatever  the  final  decision 
of  the  court,  the  lands  ought  to  be  classified.  No  greater  ques- 
tion can  come  before  your  honorable  committee  or  before  Con- 
gress at  this  session.  In  the  name  of  this  blighted  industry  of 
the  people  of  the  West,  I  urge  that  you  comply  with  the  recom- 
mendations of  the  executive,  and  at  once  enact  legislation  on  this 
burning  question.  We  must  pass  this  bill  before  the  end  of  this 
session  in  the  interests  of  the  government  and  the  people,  and 
you  can  do  your  country  no  greater  service  than  to  promptly 
report  it  to  the  House  with  a  recommendation  that  it  do  pass. 


Text  of  Mr.  Villard's  proposition  to  exchange  the  mineral  for 
agricultural  lands,  to  precede  the  present  portion  of  Section  7, 
Dixon's  bill: 

Sec.  7.  Said  railroad  company  shall,  within  ninety  days  after 
the  classification  of  the  tracts  aforesaid,  execute  under  its  cor- 
porate seal  and  deliver  to  the  Secretary  of  the  Interior  its  deed 
of  conveyance  releasing  to  the  United  States  all  its  claims%upon 
all  or  any  part  of  the  lands  described  in  said  list,  whereupon  all 
the  right,  title  and  interest  of  said  railroad  company  to  each  of 
said  tracts  described  in  said  deed  shall  revert  to  the  United 
States,  and  said  tracts  shall  be  treated  under  the  laws  thereof  in 
the  same  manner  as  if  no  rights  thereto  had  ever  vested  in  said 
railroad  company. 

Sec.  9.  That  the  acceptance  of  the  terms,  conditions  and 
impositions  of  this  act  by  the  said  railroad  company  shall  be 
signified  in  writing  under  the  corporate  seal  of  said  company, 
duly  executed  pursuant  to  the  direction  of  its  board  of  directors 
first  had  and  obtained,  which  acceptance  shall  be  made  within 
ninety  days  after  the  passage  of  this  act,  and  shall  be  served  on 
the  Secretary  of  the  Interior.     This  act  shall  take  effect  and  be 


REPORT  OF    MINERAL  LAND  COMMISSIONER.  37 

in  force  from  and  after  the  time  of  its  acceptance  by  said  rail- 
road company. 

Add  to  Section  3 : 

"And  provided  further,  that  no  lands  shall  be  classified  as 
mineral  which  are  not  more  valuable  for  mineral  than  for  agri- 
cultural, townsite  or  other  purposes." 

Add  Section  7 : 

"  Said  railroad  company  is  hereby  permitted  to  select  in  lieu 
of  any  lands  so  classified  as  mineral  and  forming  parts  of  odd- 
numbered  sections,  situated  in  the  State  of  Montana  and  in  the 
State  of  Idaho,  and  within  forty  miles  of  the  main  line  of  said 
railroad,  and  described  in  the  deeds  aforesaid,  an  equal  quantity 
of  non-mineral  lands  of  the  United  States  to  which  no  adverse 
right  shall  have  attached  at  the  time  of  making  such  selection, 
lying  within  the  states  into  or  through  which  said  railroad  runs, 
upon  the  filing  by  the  said  railway  companv  in  the  local  land 
office  of  the  land  district  in  which  any  tract  of  land  selected  in 
pursuance  of  this  act  shall  lie,  a  list  describing  the  tract  or  tracts 
so  selected  and  the  paj^ment  of  the  fees  prescribed  by  law  in 
analogous  cases.  The  Secretary  of  the  Interior  shall  cause  to  be 
executed  in  due  form  of  law  and  delivered  to  said  railroad  com- 
pany the  patent  of  the  United  States  to  the  land  so  selected.  In 
case  the  tract  so  selected  shall  at  the  time  of  selection  be  unsur- 
veyed  the  list  riled  by  the  company  in  the  local  land  office  shall 
describe  such  tract  in  such  manner  as  to  designate  the  same  with 
a  reasonable  degree  of  certainty,  and  within  a  period  of  three 
months  after  the  land,  including  such  tract,  shall  have  been  sur- 
veyed and  the  plats  thereof  filed  in  the  local  land  office,  a  new 
selection  list  shall  be  filed  by  said  company  designating  such 
tracts  according  to  such  survey,  and  in  case  the  lands  originally 
selected  as  described  in  the  list  on  file  in  the  local  land  office 
shall  not  precisely  conform  to  the  official  survey,  said  company 
shall  be  permitted  to  describe  said  tracts  anew  so  as  to  produce 
such  conformity." 

Now  appeared  the  first  divisions  among  the  supporters  of  the 
mineral  land  bill.  The  Northern  Pacific  land  grant  only  crosses 
a  narrow  neck  of  the  State  of  Idaho;  even  where  it  does  so  its 
lateral  dimensions  are  curtailed  by  the  approach  of  the  railway 
line  to  the  international  boundary,  consequently  the  Senators  and 
Representative   from  that  State  thought  it  would  be  better  from 
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their  point  of  view,  as  the  State  could  lose  but  few  lieu  lands  any- 
way, to  accept  the  compromise  and  settle  the  controversy  in  the 
interests  of  their  miners.  The  situation  was  vastly  different  in 
Montana.  Consequently  Mr.  Dixon,  Mr.  Sanders  and  myself 
adhered  to  our  position.  Mr.  Power  took  the  other  view.  The 
result  was  a  division  in  the  committee  and  the  two  reports,  which 
follow,  were  submitted  to  the  House: 

EXAMINATION    AND    CLASSIFICATION     OF    CERTAIN     MINERAL 

LANDS. 

Mr.  Amerman,  from  the  Committee  on  Public  Lands,  sub- 
mitted the  following  report : 

The  Committee  on  the  Public  Lands,  to  whom  was  referred 
the  bill  (H.  R.  6831)  to  provide  for  the  examination  and  classi- 
fication of  certain  mineral  lands  in  the  States  of  Montana  and 
Idaho,  have  carefully  considered  the  same,  and  hereby  report 
back  a  substitute  for  said  bill  and  recommend  the  passage  of 
said  substitute. 

The  substitute  is  the  same  in  substance  as  the  original  bill, 
with  a  few  additions  and  alterations  in  matters  of  detail  only. 

In  support  of  the  substitute  bill  recommended  the  committee 
deem  it  proper  to  submit  the  following  statement  of  facts: 

By  act  of  Congress  of  July  2,  1864,  the  Northern  Pacific 
Railroad  Company  was  incorporated  and  authorized  to  construct 
a  railroad  and  telegraph  line  from  Lake  Superior  to  Puget  Sound 
and  the  Pacific  coast  by  the  northern  route.  It  was  given  a 
right  of  way  and  a  right  to  use  material  for  construction  from 
the  public  lands,  and  in  addition  thereto  a  grant  of  every  alter- 
nate section  of  public  land,  not  mineral,  designated  by  odd  num- 
bers, to  the  amount  of  twenty  alternate  sections  per  mile  on  each 
side  of  the  railroad  line  it  might  adopt  through  the  territories  of 
the  United  States,  and  ten  sections  per  mile  on  each  side  of  such 
line  through  the  states;  and  if  any  such  odd  sections  had  been 
reserved,  occupied,  or  otherwise  disposed  of  before  the  map  of 
the  route  of  the  road  was  filed  the  railroad  company  had  the 
right  to  select  other  lands  in  lieu  thereof  in  alternate  sections  and 
designated  by  odd  numbers,  not  more  than  ten  miles  beyond  the 
limits  of  the  lands  first  granted.  All  mineral  lands  were  ex- 
pressly excluded  from  the  grant,  and  in  lieu  thereof  unoccupied 
and  unappropriated  agricultural  lands  in  odd-numbered  sections 
nearest  to  the  line  of  the  road  were  to  be  selected  as  provided 
by  the  act.  By  the  act  the  term  mineral  was  not  to  include  iron 
or  coal. 

By  a  subsequent  act  of  Congress  the  indemnity  limit,  as  it  was 
called — that    is,    the   limit    within    which    lieu    lands    might    be 
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selected — was  extended  upon  certain  conditions  a  second  ten 
miles  beyond  the  first  ten-mile  indemnity  limit  provided  for  in 
the  act.  The  railroad  was  not  completed  within  the  time  pre- 
scribed in  the  act  of  1864  nor  within  the  additional  time  allowed 
by  certain  subsequent  acts  of  Congress. 

The  reservation  of  mineral  lands  (except  coal  and  iron)  from 
the  grant  to  the  railroad  company  was  in  accordance  with  the 
uniform  legislation  of  Congress  to  exclude  mineral  lands  from 
all  railroad  and  other  general  grants  or  from  settlement  and  to 
preserve  such  lands  for  mining  purposes  only.  And  this  is  shown 
by  the  act  of  January  30,  1865.      (13  Stat.  L.,  p.  567.) 

The  length  of  the  line  of  the  Northern  Pacific  railroad  in 
Montana  is  about  780  miles  and  in  Idaho  about  ninety  miles.  At 
the  date  of  the  grant  these  states  were  territories,  and  the 
amount  of  land  under  the  grant  wras  forty  sections  per  mile  in 
the  granted  limits,  with  the  right,  if  necessary  to  supply  deficien- 
cies, to  take  ten  sections  per  mile  within  the  indemnity  limits. 
The  following  is  from  the  report  of  the  Commissioner  of  the 
General  Land  Office  to  the  committee: 

As  to  the  quantity  of  land  within  the  Northern  Pacific  land 
grant  and  indemnity  limits  in  the  States  of  Montana  and  Idaho, 
the  quantity  surveyed  within  said  grant,  the  number  of  acres 
selected  by  the  company,  and  the  present  status  of  such  selec- 
tions, the  following  is  submitted  as  an  approximate  estimate : 

Acres. 

Granted  in   Montana 17,838,080 

In  ten-mile  indemnitv  limits 4,992,000 

Selected  by  company,   now  pending 4,336,285 

Surveyed  within  the  grant 14,758,720 

Granted  in  Idaho 1,900,800 

In  ten-mile  indemnity  limits 576,000 

Selected  by  the  company,  now  pending 122,520 

Surveyed  within  the  grant ,       403,200 

No  lands  have  been  patented  to  the  company  in  either  of  said 
states.  The  selections  made  by  the  company  are  pending  before 
this  office,  and  the  adjustment  of  them  necessarily  involves  the 
question  of  the  character  of  the  lands  affected  by  the  granting 
act,  which  must  ultimately  be  determined  by  the  department. 

As  the  surveys  mentioned  include  both  odd  and  even  sections 
it  will  be  noticed  that  only  one-half  the  number  of  acres  surveyed 
are  odd  sections  claimed  by  the  railroad  company.  A  large 
portion  of  the  land  grant  is,  therefore,  still  undesignated  by  sec- 
tions. The  surveys  made  have  been  largely  confined  to  agricul- 
tural lands,  although  they  include  some  very  valuable  mines 
upon  odd  sections.  The  greater  portion,  however,  of  the  lands 
probably  mineral  within  the  limits  of  the  grant  are  yet  unsur- 
veyed,  and,  being  generally  of  a  mountainous  and  rough  charac- 
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ter,  are  expensive  to  survey  and  not  valuable  for  agricultural 
purposes.  They  are  not  likely,  in  the  slow  progress  made  by 
the  government  in  public  land  surveys,  to  be  officially  surveyed 
for  many  years;  and  even  if  they  should  be  surveyed  an  exam- 
ination and  classification  as  to  their  mineral  or  non-mineral 
character  would  be  necessary  before  they  were  conveyed  to  the 
railroad  company;  other wise^  the  company  might  get  title  to 
mineral  lands  in  direct  violation  of  the  terms  of  the  grant. 

The  Commissioner  of  the  General  Land  Office  in  his  report 
says: 

It  will  be  conceded  that  the  grant  to  this  company,  within 
said  states,  should  be  adjusted  without  unnecessary  delay,  but  in 
case  the  grant  is  adjusted  by  patenting  to  the  company  such 
lands  within  the  limits  of  the  grant  as  are  not  known  to  contain 
mineral,  without  special  examination,  it  is  clear  that  many  tracts 
will  be  so  transferred  that  will  ultimately  be  found  to  contain 
mineral.  At  least  one-third  of  the  area  within  the  limits  of  the 
grant,  in  said  states,  is  obviously  mineral  land. 

It  should  be  stated  here  that  the  Secretary  of  the  Interior  and 
the  Commissioner  of  the  General  Land  Office,  in  their  reports  to 
the  committee,  both  approve  of  the  examination  and  classifica- 
tion of  the  mineral  lands  within  the  Northern  Pacific  grant, 
although  they  do  not,  in  some  particulars,  approve  the  bill  here 
reported. 

Included  within  the  land  grant  limits  of  the  Northern  Pacific 
railroad  are  the  richest  and  most  extensively  developed  mines  in 
Montana  and  Idaho.  Both  of  these  states  are  now  in  the  fore- 
most rank  of  silver,  copper,  and  lead  producers,  and  are  con- 
tributing many  millions  annually  to  the  country's  wealth.  Within 
this  grant  are  also  included  millions  of  acres  of  land  not  vet  en- 
tirely or  at  all  explored  for  minerals,  but,  which,  from  their  loca- 
tion, their  geological  formation,  and  their  relation  to  known 
mines,  probably  contain  mineral  deposits  as  valuable  as  any  yet 
discovered.  With  no  survey  or  classification  of  these  latter  lands 
it  is  easy  to  see  the  difficulties  under  which  the  prospector  or  the 
miner  labors.  If  he  finds  a  mine  he  cannot  tell  if  it  is  upon  land 
that  will  be  classed  as  mineral,  or  whether  it  is  in  an  odd  or  even 
section,  or  whether  he  can  buy  it  from  the  government  or  must 
fight  the  railroad  company  for  it.  Pie  cannot  expect  to  enlist 
capital  to  assist  him  under  such  circumstances.  A  state  of  affairs 
like  this  loudly  demands  some  remedy. 

But  the  situation  is  made  worse  by  the  claim  of  the  railroad 
company  that  the  legal  construction  of  the  act  of  1864  gives  the 
company  all  lands  within  the  grant,  not  known  to  be  mineral  at 
the  date  of  that  act,  or  at  least  at  the  date  when  the  company 
filed  the  map  of  its  route  in  1872  or  1882. 

The  representatives  of  the  company   are  not   very   definite  as 
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to  which  of  these  dates  they  rest  their  claim  upon;  but,  at  all 
events,  they  go  back  as  early  as  1882.  Their  contention  is  that 
the  grant  of  lands  took  effect  at  the  passage  of  the  act  and  at- 
tached to  specific  lands  upon  the  filing  of  the  map  of  the  route, 
and  that  the  condition  of  the  lands  as  to  whether  mineral  or  not 
depends  upon  what  was  known  at  this  latter  date.  The  result 
of  this  is  that  the  company  now  claim  title  to  all  odd  sections 
within  the  grant  not  known  to  be  mineral  in  1882  (at  latest), 
even  if  developments  since  that  time  have  established  their  min- 
eral character  and  value  beyond  question. 

This  seems  to  the  committee  a  most  extraordinary  claim,  but 
the  matter  is  now  before  the  United  States  Supreme  Court  for 
decision,  and  it  is  not  within  our  province  to  discuss  it  here. 

But  the  disastrous  effect  of  the  company's  claim,  if  conceded, 
can  be  readily  seen.  Many  of  the  most  valuable  mines  in  Mon- 
tana, and  almost  all  of  those  in  Idaho,  have  been  discovered 
since  1882.  The  company,  not  satisfied  with  its  immense  land 
grant  and  its  other  special  privileges  given  by  the  gouernment, 
now  seeks,  upon  what  at  best  seems  but  a  technicality,  to  take 
from  those  who  have  discovered  and  developed  them  the  very 
mineral  lands  expressly  excepted  from  the  grant.  The  com- 
mittee do  not  believe  that  there  is  any  equity  in  the  claim  of  the 
railroad  company,  and  they  do  believe  that  that  company 
have  received  enough  from  the  United  States,  and  that  their 
rights  should  be  rather  restricted  than  enlarged.  The  claim  of 
the  company,  in  our  opinion,  furnishes  another  reason  why  some 
such  remedy  as  is  provided  in  the  bill  reported  is  required. 
Whatever  may  be  the  decision  of  the  court,  the  necessity  for  the 
classification  of  the  mineral  lands  will  still  exist. 

The  government,  and  the  citizen  also,  has  a  right  to  know 
what  are  and  what  are  not  mineral  lands  as  well  as  to  whom 
they  belong.  The  miner,  when  he  finds  valuable  mines,  should 
be  able  to  ascertain  whether  he  can  purchase  them  from  the 
United  States  or  is  at  the  mercy  of  the  railroad  company. 

We  think  enough  has  been  shown  to  demonstrate  the  neces- 
sity of  speedy  legislation  upon  this  subject.  We  believe  the  bill 
reported  will  afford  a  practical  remedy  for  the  evils  now  existing. 
It  provides  for  the  appointment  of  three  commissioners  for  each 
land  district,  who  have  power  to  summon  witnesses  and  ad- 
minister oaths  and  hear  testimony,  and  who  are  to  examine  and 
classify  the  lands  in  each  district  with  reference  to  their  mineral 
character,  and  to  report  such  classification  and  return  the  testi- 
mony each  month  to  the  local  land  office.  Notice  of  the  classi- 
fication of  the  lands  upon  each  report  is  to  be  published,  and  any 
person  interested  may  protest  against  such  classification  and  ob- 
tain a  hearing  before  the  local  land  office,  and  from  that  an  ap- 
peal may  be  taken  to   the   Commissioner  of    the  General    Land 
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Office  and  to  the  Secretary  of  the  Interior  as  in  other  cases.  The 
United  States  District  Attorney  may  appear  at  these  hearings 
and  protect  the  interests  of  the  government.  After  final  decision 
in  case  of  a  contest,  or  after  approval  by  the  Secretary  of  the 
Interior,  the  classification  reported  is  final,  except  for  fraud. 
Mineral  lands  are  defined  in  the  bill,  and  certain  rules  to  govern 
the  commissioners  in  their  classification  are  prescribed. 

The  classification  is  to  be  by  sections  where  the  land  is  sur- 
veyed, and  where  it  is  not,  by  tracts  of  such  extent  and  so  des- 
ignated as  to  boundaries  as  the  commissioners  may  determine. 
The  committee  consider  it  very  important  that  the  lands  shall  not 
have  to  await  the  very  slow  process  of  survey  before  the  classi- 
fication, and  believe  the  mineral  lands  can  be  as  well  classified 
by  large  tracts  as  by  sections.  The  general  character  of  the 
land  where  mines  are  found  varies  little  in  any  given  locality, 
and  it  is  not  usually  difficult  to  decide  what  portion  of  the  country 
is  mineral  and  what  is  agricultural. 

The  mineral  lands  lie  almost  entirely  in  the  mountain  ranges 
and  are  not  valuable  for  agriculture,  or  usually  for  anything  but 
the  minerals  they  contain.  These  mountain  ranges,  although 
frequently  expensive  and  difficult  to  survey,  can  be  readily  des- 
ignated by  boundaries  having  reference  to  natural  objects.  In 
this  manner  the  classification  can  be  speedily,  and  the  committee 
believe,  correctly  made,  and  until  it  is  made  no  patents  are  to  be 
issued  to  the  railroad  company.  Any  injustice  to  the  railroad 
company  or  to  anyone  concerned  is  guarded  against  by  the  hear- 
ings and  appeals  provided  for. 

The  committee  do  not  believe  that  the  proposed  bill  works  any 
injury  to  the  company.  It  is  the  interest  of  the  company,  as  well 
as  of  the  government  and  the  citizens,  to  have  the  question  of 
the  character  and  ownership  of  the  mineral  lands  settled  as  soon 
as  possible.  Whatever  lands  the  company  is  entitled  to  they 
should  receive  from  the  government  and  have  control  of.  Upon 
the  other  hand,  they  should  not  be  permitted  to  acquire  title  to 
the  mineral  lands.  For  such  lands  as  may  be  excluded  from  the 
grant  the  company  may  under  the  act  of  1864  be  entitled  to  com- 
pensation within  the  indemnity  limits.  This,  at  least,  is  the  claim 
of  the  company. 

The  proviso  to  Section  7  of  the  act  preserves  all  rights  of  the 
government  as  against  the  railroad  company. 

The  amount  of  the  appropriation  of  money  asked  for  in  the 
bill  is  based  upon  the  estimate  and  recommendation  of  the  Sec- 
tary of  the  Interior  upon  a  similar  bill.  The  classification  would 
not  necessarily  occupy  much  time  or  be  very  expensive.  In  the 
eastern  land  districts  of  Montana  almost  all  the  lands  are  agri- 
cultural and  could  be  readilv  classified.  By  classification  of  the 
lands   the   mineral  lands  would  also  be  brought  into  market  and 
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the  United  States  enabled  to  realize  from  their  sale.  Mining 
claims  bring  $5  per  acre  to  the  government  when  sold,  which  is 
four  times  the  usual  government  price  for  agricultural  land,  and 
twice  the  price  of  such  land  within  the  railroad  grant.  Upon  the 
whole,  therefore,  the  expense  to  the  government  would  not  be 
large,  and  the  benefits  realized  from  the  bill,  be  believe,  would 
be  very  great. 

EXAMINATION  AND  CLASSIFICATION  OF  CERTAIN    MINERAL  LANDS. 

Mr.  Sweet,  from  the  committee  on  the  public  lands,  submitted 
the  following  views  of  the  minority: 

The  substitute  offered  by  those  favoring  it  has  in  view  a  com- 
promise and  settlement  of  the  mineral  land  controversy  between 
the  Northern  Pacific  Railway  Company  and  the  people  of  the 
States  of  Montana  and  Idaho.  This  controversy  is  now  pending 
on  an  appeal  from  the  Ninth  Circuit  to  the  Supreme  Court  of  the 
United  States.  It  arises  over  the  statute  granting  certain  lands 
to  the  Northern  Pacific  Railway  Company.  The  grant  in  ques- 
tion gave  the  Northern  Pacific  Railway  Company  every  alter- 
nate section  of  land  within  a  limit  of  forty  miles  on  each  side  of 
its  definitely  located  track.  The  grant  excepted  from  its  terms 
"mineral  lands."  The  exception  is  couched  in  the  following 
language,  to-wit: 

Provided  further,  That  all  mineral  lands  be,  and  the  same  are 
hereby,  excluded  from  the  operations  of  this  act,  and  in  lieu 
thereof  a  like  quantity  of  unoccupied  and  unappropriated  agri- 
cultural land  in  odd-numbered  sections  nearest  to  the  line  of  said 
road  may  be  selected  as  above  provided. 

The  question  involved  through  Montana  and  Idaho  was  first 
decided  by  a  court  of  justice  December  9,  1889.  At  that  time, 
Judge  Sawyer  of  the  Ninth  Circuit,  United  States  Court,  ren- 
dered a  decision  in  the  case  of  Francoeur  vs.  Newhouse,  in  which 
he  held  that  the  title  to  all  land  not  known  to  be  mineral  at  the 
time  the  grant  took  effect  vested  in  the  company.  An  extract 
is  presented  from  the  reasons  given  by  him  in  that  case  upon 
which  he  based  the  opinion  rendered: 

The  parties  to  this  grant,  both  the  United  States  and  the 
grantee,  must  be  presumed  to  have  contemplated  a  grant  in  view 
of  the  condition  of  the  lands  as  they  were  known  and  appeared 
to  be  at  the  time  the  grant  took  effect.  In  the  exception  of  min- 
eral lands  from  the  grant  Congress  must  have  meant  not  only 
lands  mineral  in  fact,  but  lands  known  to  be  mineral,  or  at  least 
such  as  were  apparently  mineral  and  generally  recognized  as 
such.  Congress  could  not  have  contemplated  that  the  discov- 
ery of  a  paying  mine,  fifteen  or  twenty  years  after  the  making 
of  the  grant  and  the  performance  of  all  the  conditions  by  the 
grantee  required  to  perfect  the   title  and   render   it   irrevocable, 
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should  vitiate  the  grant.  If  so,  then  such  a  discovery  fifty  or  a 
hundred  years  after  would  effect  the  same  result.  In  granting  the' 
public  lands,  Congress  must  be  presumed  to  deal  with  them  in 
view  of  the  conditions  as  they  are  known  or  supposed  to  be  at 
the  time.  Exceptions  must  be  presumed  to  refer  to  matters 
that  are  really  apparent  upon  inspection.  Any  others  would  be 
altogether  too  indefinite  to  be^  valid.  The  conditions  constituting 
the  exception  ought  certainly  to  be  ascertainable  at  the  time  the 
grant  takes  effect  or  they  ought  not  to  be  operative.  Otherwise 
the  greatest  confusion  andinconvenien.ee,  public  and  private,  must 
necessarily  result. 

The  grant  should  point  out  what  is  granted  in  such  certain 
terms  that  the  grantee  may  be  able  to  ascertain  by  inspection, 
and  at  the  time  the  location  is  definitely  fixed  and  becomes  ope- 
rative, what  specific  tracts  of  land  are  granted  and  what  are  ex- 
cepted from  the  grant.  These  lands,  soon  after  the  grant,  were 
conveyed  in  trust  under  authority  of  the  law  as  security  for  the 
bonds  issued,  out  of  the  proceeds  of  which  the  road  was  con- 
structed, and  the  proceeds  of  these  sales  were  devoted  by  the 
trustees  to  the  redemption  of  the  bonds.  Is  this  security  to  be 
impaired  or  destroyed  by  taking  from  the  operation  of  the  grant 
in  which  at  any  future  time  gold  or  other  valuable  metals  maybe 
discovered?  If  so,  all  of  the  lands  may  sooner  or  later  revert  to 
to  the  United  States,  and  these  bondholders  and  those  who  in 
good  faith  have  purchased  the  lands  of  the  company  without 
being  aware  of  the  mines  secluded  in  their  lower  depths,  maybe 
largely  injured 

This  quotation,  taken  at  some  length  from  judge  Sawyer's 
decision,  gives,  we  think,  the  substance  of  the  theory  upon  which 
he  based  the  opinion.  Judge  Sabin,  United  States  Judge  for 
Nevada,  occupied  the  bench  with  Sawyer  at  this  hearing.  He 
concurred  in  the  opinion  rendered  by  the  Circuit  Judge  in  the 
following  language: 

I  fully  concur  in  the  decision  just  read,  but  I  desire  to  add  a 
word  in  confirmation  of  it,  or  rather  in  regard  to  a  matter  con- 
nected therewith  that  has  often  arisen  before  the  court,  and  which 
is  very  liable  to  rise  in  the  future.  In  the  judgment  just  ren- 
dered it  is  decided  that  the  grant  by  Congress  under  discussion 
was  a  grant  in  prossenti,  and  that  upon  compliance  with  the 
terms  of  the  grant  the  title  to  the  land  vested  in  the  railroad  com- 
pany. This  matter  has  so  often  been  before  the  court,  and  so 
often  decided  by  this  court  and  the  Supreme  Court,  that  it  is  not 
worth  while  to  mention  it  further.  There  seems  in  this  matter, 
where  the  government  has  issued  title  to  land,  either  to  railroad 
companies  or  to  the  State  by  way  of  its  school  lands,  or  to  pri- 
vate parties,  to  be  a  misunderstanding  on  the  part  of  many  peo- 
ple that  all  these  lands  are  still  subject  to  exploration  by   outside 
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parties  for  mines  or  anything  else  the  same  as  though  they  were 
public  lands  of  the  United  States.  The  act  of  Congress  which 
opens  the  public  lands  to  exploration  for  mines  speaks  only  of 
public  lands.  Indeed  it  is  public  land  only  that  Congress  has 
authority  to  grant  a  license  to  go  upon.  I  think,  after  the  gov- 
ernment has,  as  in  this  case,  divested  itself  of  the  title  to  land, 
that  any  man  going  upon  the  land  to  explore  for  mines  or  any- 
thing else^is  a  mere  trespasser.  The  lands  are  to  that  extent 
withdrawn  from  exploration  for  mines,  and  I  am  utterly  at  a  loss 
to  see  how  anyone  can  assume  that  he  can  acquire  a  legal  title 
to  a  mine  upon  my  land,  or  anyone's  land,  the  title  to  which  has 
been  divested  from  the  government,  or  how  he  can  assume  to 
acquire  the  necessary  title  from  any  act  of  Congress  that  I  have 
any  knowledge  of. 

As  I  observed,  these  matters  have  incidentally  come  so  often 
before  the  court  for  discussion  that  I  think  it  worth  while  to  call 
the  attention  of  the  profession  to  the  fact  that  by  the  express 
terms  of  Congress  only  public  land  is  open  to  exploration  for 
mineral.  As  said  by  the  Supreme  Court  in  the  case  of  Belk  vs. 
Meagher  (104  U.  S.,  279J,  location  confers  no  right  of  entry 
upon  lands,  unless  the  previous  right  to  enter  on  that  land  to 
locate  a  mine  or  for  other  purposes  pre-existed.  Right  of  entry  is 
the  paramount  thing.  If  a  man  has  the  right  to  enter  upon  the 
public  land  or  a  right  to  enter  upon  my  land  to  explore  for  mines, 
then  he  may  make  a  location ;  or,  if  he  has  not  any  right  to  enter 
in  the  first  instance,  then  his  location  amounts  to  nothing,  what- 
ever he  may  discover.  I  know  of  no  law  that  gives  anyone  a 
right  to  explore  my  lands  or  any  company's  or  corporation's  lands 
for  the  purpose  of  making  a  location  upon  it.  The  Supreme 
Court  has  often  held  that  no  right  of  pre-emption  or  otherwise 
can  be  initiated  by  trespass. 

It  might  be  proper  to  call  attention  to  one  other  phase  of  this 
case.     From  the  syllabus  we  take  the  following: 

The  patent  issued  under  the  Congressional  grant  is  only  a  defi- 
nite instrument  of  evidence  that  the  conditions,  have  been  per- 
formed and  the  title  vested. 

Again,  discussing  the  patent  issued  by  the  Interior  Depart- 
ment: 

An  exception  inserted  in  a  patent  which  is  not  authorized  by 
the  statute  to  be  inserted  is  void. 

We  call  attention  to  these  two  phases  of  the  case  because  there 
seems  to  be  a  conflict  between  the  Department  of  the  Interior 
and  the  courts  as  to  the  office  performed  by  the  patent  in  land- 
grant  cases.  The  Secretary  of  the  Interior  holds  that  title  is  not 
vested  in  the  company  to  the  extent  that  a  citizen  may  not  enter 
upon  and  explore  lands  included   within   the   terms  of  the  grant 
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until  after  a  patent  issues.     The  courts  seem  to  take  an  opposite 
view.     Sawyer  holds  as  follows: 

It  has  been  so  often  decided  that  a  grant  to  a  railroad  com- 
pany under  this  and  similar  acts  is  a  grant  in  fircesenti,  passing 
and  vesting  a  present  title,  only  to  be  defeated  by  a  failure  to 
perform  the  conditions  subsequent  and  suitable  judicial  proceed- 
ings on  the  part  of  the  United  States  to  forfeit  them,  that  it  is 
only  necessary  to  cite  the  authorities  without  further  .discussing 
the  question. 

Sawyer  then  cites  Railroad  Company  vs.  Railroad  Company, 
97  U.  S.,  496,  and  other  cases,  continuing: 

"There  be  and  is  hereby,  granted"  are  words  of  absolute  con- 
veyance and  import  a  grant  in  -prcRsenti.  This  court  has  held 
that  they  can  have  no  other  meaning.  (Railroad  Company  vs. 
United  States,  92  U.  S.,  741.) 

Again : 

Mr.  Justice  Field  went  over  the  subject  fully  in  Denny  vs. 
Dobson  (32  Fed.  Rep.,  899),  in  which  he  held  that  not  merely 
the  equitable  title  but  the  legal  title  to  the  land  passed  by  the 
legislature  in  frcesenti  in  such  sense  that  an  action  in  ejectment 
could  be  maintained  upon  it;  that  the  patent  provided  for  was 
not  necessary  to  pass  the  title,  but  was  only  a  convenient  instru- 
ment of  evidence,  citing  a  passage  from  the  opinion  of  the  Su- 
preme Court  in  Langdeau  vs.  Hanes  (21  Wall.,  521),  as  follows: 

"  In  the  legislation  of  Congress,  a  patent  has  a  double  opera- 
tion; it  is  a  conveyance  by  the  government,  when  the  govern- 
ment has  any  interest  to  convey,  but  where  it  is  issued  upon  the 
confirmation  of  a  claim  of  a  previously  existing  title,  it  is  docu- 
mentary evidence,  having  the  dignity  of  a  record  of  the  existence 
of  that  title,  or  of  such  equities  respecting  the  claim  as  justify  its 
recognition  and  confirmation.  The  instrument  is  not  the  less  ef- 
ficacious as  evidence  of  previously  existing  rights,  because  it 
also  embodies  words  of  release  or  transfer  from  the  govern- 
ment. "      (Denny  vs.  Dobson,  32  Fed.  Rep.,  524.) 

The  mineral  land  question  was  next  decided  by  Sawyer  in  the 
United  States  Circuit  Court  for  the  district  of  Montana,  June  12, 
1891,  in  the  case  of  the  Northern  Pacific  Railroad  Company  vs. 
Barden  (46  Fed.  Rep.,  492).  The  question  involved  was  pre- 
cisely the  same  as  the  one  presented  in  Francoeur  vs.  New- 
house.  The  question  is  so  important,  involving  as  it  does  the 
future  of  the  mineral  lands  of  western  Montana  and  northern 
Idaho,  that  we  quote  the  following  statement  of  the  case  from 
the  dissenting  opinion  of  Judge  Knowles: 

The  complaint  sets  forth  sufficient  facts  to  show  that  plaintiff 
received  a  grant  from  the  United  States  of  all  odd  alternate  sec- 
tions of  land  within  forty  miles  of  the  line  of  its  railroad  as  definitely 
located  in  Montana,  not  mineral,  and  which   at   the  time  its  line 
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of  railroad  was  definitely  fixed  were  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from  pre-emption  or  other 
claims  of  right.  It  is  further  set  forth  that  the  land  described  by 
the  plaintiff  was  a  portion  of  one  of  the  said  odd  sections  within 
forty  miles  of  the  line  of  the  road  of  plaintiff  as  definitely  located; 
that  they  have  taken  possession  of  the  same  and  now  withhold 
the  possession  thereof  from  plaintiff.  It  is  not  stated  directly 
that  the  said  land  is  non-mineral,  or  that  it  was  known  to  be 
such  at  the  time  of  said  grant  July  2,  1864,  nor  at  the  time  the 
general  route  of  said  railroad  was  located  in  1872.  It  is  alleged, 
further,  that  it  was  more  valuable  at  said  date  for  grazing  than 
mining  purposes,  and  that  when  the  land  was  surveyed  in  1868 
it  was  returned  by  the  surveyor  as  non-mineral.  In  1886,  it  is 
alleged  that  plaintiff  listed  in  the  United  States  land  office  at 
Helena,  with  other  lands,  the  premises  in  controversy,  and  paid 
for  filing  such  list  the  fees  allowed  by  law,  and  the  receiver  duly 
accepted  the  same  and  proved  up  said  land  and  certified  the  same 
to  the  Commissioner  of  the  General  Land  Office,  and  that  that  list 
remains  in  the  above  land  office,  and  that  no  part  of  the  fees  so 
paid  have  been  returned  to  plaintiff.  It  is  also  alleged  that 
at  the  time  of  filing  said  list  said  land  was  not  known  to  be  min- 
eral, nor  had  any  value  for  mining  purposes,  but  that  during  the 
year  1888  certain  veins  or  leads  of  rock  in  place,  bearing  gold, 
silver,  and  other  precious  metals,  were  discovered  thereon;  and 
thereafter,  to-wit,  on  the  20th  day  of  June,  1888,  a  portion  of 
defendants,  and  under  whom  the  others  claim,  located  said  lodes 
as  mineral  land,  *  *  *  and  they  are  now  in  possession  of 
said  locations  and  are  extracting  ore  therefrom,  and  have  taken 
therefrom  ore  of  nearly  the  value  of  $1,000,  and  that  the  value 
of  all  the  property  is  over  $6,000.  The  defendants  have  de- 
murred to  this  complaint  on  the  ground  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Under  the  issue  raised  by  this  complaint  and  demurrer,  the 
question  presented  in  Francoeur  vs.  Newhouse  was  again 
brought  to  the  attention  of  the  court,  namely:  Did  the  grant  to 
the  Northern  Pacific  Railway  Company  convey  to  said  company 
all  odd  sections  of  land  within  forty  miles  of  the  line  of  said  road, 
as  definitely  located,  not  at  the  date  of  said  definite  location 
known  to  be  mineral?  Judge  Sawyer  reaffirms  the  decision  and 
the  principle  which  he  had  already  rendered  in  the  first  case  re- 
ferred to.  An  extract  from  the  decision  of  the  court  in  the  case 
of  the  Northern  Pacific  Railway  Company  vs.  Barden  will  show 
that  the  court  is  of  the  same  opinion  still: 

Upon  further  consideration  I  am  still  satisfied  upon  principle 
with  the  ruling  in  these  cases  (referring  to  Francoeur  vs.  New- 
house  and  cases  cited  under  it),  and  think  that  to  hold  otherwise 
would  be  disastrous  to  the  great  interests  of  all  the  states  having 
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mines  of  the  precious  metals,  and  to  none  more  so  than  the  State 
of  Montana.  The  defendant's  counsel  assail  the  decision  in 
Francoeur  vs.  Newhouse,  and  insist  that  the  title  to  no  land 
which,  in  fact,  contains  valuable  mines  secreted  in  its  lower  depths 
at  the  time  the  Btitle  attached  to  the  specific  lands  and  became 
perfect,  passed  to  the  company  under  the  railroad  grant,  al- 
though the  existence  of  the  mineral  was  unknown  or  unsuspected 
at  the  time,  and  that  there  was  nothing  -to  indicate  that  any  mine 
was  there,  even  though  the  existence  of  the  mine  could  not,  by 
reasonable  diligence,  have  been  ascertained;  and  one  of  the  Sen- 
tors  from  Montana,  in  an  elaborate  speech  in  the  Senate  during 
the  session  of  the  last  Congress  criticising  the  opinion  in  Fran- 
coeur vs.  Newhouse  with  great  ability,  supported  the  said  view. 
Said  he,  in  the  course  of  his  speech : 

"If  one  thousand  years  hence  a  mine  is  discovered  in  an  odd 
section  of  land  which  it  will  pay  to  work,  thereby  it  will  be 
demonstrated  that  on  the  2d  day  of  July,  1864,  Congress  had 
that  particular  land  in  view  when  it  said  that  it  excepted  that 
mineral  land  out  of  the  grant,  and  that  it  not  only  then  becomes, 
but  it  is  thereby  demonstrated  that  it  has  always  been,  during 
the  future  years,  the  property  of  the  United  States.  " 

And  the  Senator  from  California,  a  most  skillful  mining  ex- 
pert, and  a  large  owner  of  mines  in  Montana,  interrupted  the 
Senator's  speech  with  the  remark:  "In  a  few  years  from  now, 
I  have  no  doubt  mines  will  be  discovered  in  many  of  those 
lands. "  Either  the  doctrine  in  Francoeur  vs.  Newhouse  or  that 
stated  by  the  Senator  from  Montana,  as  quoted,  must  be  the  true 
doctrine.  There  is  no  middle  ground  upon  which  to  stand.  No 
middle  line  can  be  drawn,  and  statutes  of  limitation  do  not  run 
against  the  United  States.  Nearly  all  statutes  require  con- 
struction. Such  is  the  imperfection  of  the  human  intellect  and 
human  language  that  it  is  difficult  if  not  impossible  to  draft  an 
act  that  shall  exactly  cover  every  possible  case  contemplated  by 
the  author,  and  nothing  more,  and  that  his  intent  shall  be  ap- 
parent to  every  intelligent  mind.  The  statute  of  frauds  of  En- 
gland, drawn  by  one  of  England's  ablest  lawyers,  is  a  good  il- 
lustration. It  is  said  by  English  law  writers  that  it  has  required 
a  great  many  more  suits  to  settle  the  meaning  of  the  statute  of 
frauds  than  there  are  words  in  the  statute. 

The  point  presented  here  was  next  raised  in  the  Circuit  Court 
for  North  Dakota  before  Caldwell,  Circuit  Judge,  and  Thomas, 
District  Judge.  The  opinion  of  the  court  was  delivered  by  Cald- 
well, Thomas  concurring.  He  affirms  the  view  taken  by  Saw- 
yer in  the  two  cases  referred  to.  The  following  is  from  his 
opinion : 

It  is  said  that  mineral  may  be  discovered  in  some  ot  these 
lands  at  some  future  time,  and  that  when  such  discovery  is  made 
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it  will  then  be  apparent  that  such  lands  did  not  pass  by  the  grant. 
Mineral  lands  are  undoubtedly  excluded  from  the  grant,  but 
there  must  be  a  time  and  mode  of  determining  once  for  all  what 
lands  are  mineral.  The  determination  of  this  question  cannot  be 
left  to  the  action  of  future  agencies.  The  mineral  lands  ex- 
cluded from  the  operation  of  the  act  are  the  lands  known  to  be 
such  at  the  time  the  company  acquired  its  title.  (Here  follows 
authorities  cited.)  No  mineral  has  been  discovered  in  any  of 
these  lands  to  this  day.  The  title  to  the  lands  has  therefore 
vested  in  the  company.  The  discovery  of  mineral  in  any  of 
these  lands  in  the  future  will  not  redound  to  the  prejudice  of  the 
company,  but  its  profit,  for  it  will  own  the  mineral  as  well  as  the 
land. 

We  have  then,  passing  directly  upon  the  question  involved, 
two  United  States  Circuit  judges,  to- wit,  Sawyer  and  Caldwell; 
and  two  United  States  District  Judges,  Sabin  and  Thomas.  All 
of  these  judges  cite  numerous  decisions  of  the  Supreme  Court 
of  the  United  States  as  supporting  the  principle  enunciated  in 
these  cases.  On  that  proposition  it  is  not  necessary  to  express 
an  opinion,  as  our  object  is  to  ascertain  the  status  of  this  case  to- 
day and  consider  whether  a  compromise  is  desirable.  Those, 
however,  who  are  interested  in  following  out  the  principle  may, 
by  reading  the  opinions  to  which  attention  has  been  called,  find 
the  cases  decided  by  the  Supreme  Court,  which  the  circuit 
judges  claim  justify  the  action  taken  by  them. 

We  now  present  the  views  entertained  by  Judge  Knowles,  in 
his  opinion  dissenting  from  Sawyer,  in  the  Northern  Pacific 
Railway  Company  vs.  Barden,  which  is  really  the  only  legal 
opinion  we  have  in  support  of  the  theory  that  the  title  to  lands 
not  known  to  be  mineral  at  the  time  the  grant  to  the  Northern 
Pacific  Railway  took '  effect,  but  upon  which  mineral  has  since 
been  discovered,  did  not  pass  to  the  company. 

It  will  be  observed  that  in  the  opinions  referred  to  the  courts 
held  that  title  vested  in  the  railroad  company  upon  compliance 
by  the  company  with  the  terms  of  the  grant.  Upon  this  point 
there  is  no  difference  of  opinion  among  legal  authorities.  The 
real  point  of  difference  is  whether,  in  excepting  mineral  lands 
from  the  terms  of  the  grant,  the  mineral  lands  referred  to  were 
limited  to  those  known  to  be  mineral  at  the  time  the  grant  took 
effect,  judge  Knowles  takes  the  position  that  the  grant  did  not 
carry  mineral  lands,  and  that  any  time  prior  to  the  issuing  of  the 
patent  by  the  government  to  the  company,  a  prospector  was  and 
is  at  liberty  to  enter  upon  the  odd  sections  within  the  limit,  and 
if  he  found  mineral,  locate  a  valid  claim.  This  is  the  view  also 
entertained  by  the  Interior  Department.  As  in  our  judgment 
the  issue  is  really  limited  to  the  proposition  referred  to,  we  will 
quote  from  Judge  Knowles's  opinion  on  the  question  of  inserting 
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the  word  "known"  before  the   words   "mineral  lands"  used  in 
the  grant: 

I  come  now  to  the  consideration  of  how  the  phrase  "known 
mineral  lands"  came  to  be  used.  In  the  case  of  Johnson  vs. 
Towsley  (13  Wall.,  72),  the  doctrine  was  recognized  that  the 
Land  Department  was  a  special  tribunal,  having  authority  to  hear 
and  determine  questions  which  might  arise  in  the  sale  and  pat- 
enting of  lands.  In  the  case  of  Steele  vs.  Smelting  Company 
(106  U.  S.,  447)  in  speaking  of  the  Land  Department,  the  Su- 
preme Court  said: 

"That  Department,  as  we  have  repeatedly  said,  was  estab- 
lished to  supervise  the  various  proceedings  whereby  the  convey- 
ance of  the  title  from  the  United  States  to  portions  of  the  public 
domain  is  obtained,  and  to  see  that  the  requirements  of  the  differ- 
ent acts  of  Congress  are  fully  complied  with.  Necessarily, 
therefore,  it  must  consider  and  pass  upon  the  qualifications  of  the 
applicant,  the  acts  he  has  to  perform  to  secure  title,  the  nature 
of  the  land,  and  whether  it  is  of  the  class  opened  to  sale.  Its 
judgment  upon  these  matters  is  that  of  a  special  tribunal,  and  is 
unassailable  except  by  direct  proceedings  for  its  annulment  or 
limitation." 

In  the  case  of  French  vs.  Fyan  (93  U.  S.,  169),  the  Land 
Department  having  determined  that  a  certain  tract  of  land  was 
swamp  land,  the  Supreme  Court  treated  this  as  the  determina- 
tion of  a  special  tribunal,  which  was  binding  in  all  actions  not 
brought  to  annul  the  patent.     In  that  case  the  court  said: 

"The  patent,  therefore,  which  is  evidence  that  the  lands  con- 
tained in  it  had  been  identified  as  swamp  lands  under  that  act, 
relates  back  and  gives  certainty  to  the  title  of  the  date  of  the 
grant." 

This  and  the  preceding  decision  referred  to  certainly  maintain 
the  doctrine  that  the  Land  Department  is  clothed  with  authority 
to  determine  whether  land  is  mineral  or  swamp  or  not. 

Following  these  decisions  are  the  cases.  (Here  follow 
decisions  cited.)  The  opinion  in  both  of  these  cases  was  deliv- 
ered by  the  distinguished  judge  wrho  delivered  the  opinion  in  the 
case  of  Francoeur  vs.  Newhouse.     In  the  first  he  said : 

"The  land  officers  were  charged  with  the  duty  of  ascertain- 
ing whether  the  lands  were  subject  to  be  patented  or  not,  and 
that  determination  is  conclusive,  at  least  in  this  action." 

In  the  latter  case,  he  said: 

"There  must  be  some  point  of  time  when  the  character  of  land 
must  be  finally  determined,  and  for  the  interest  of  all  concerned 
there  can  be  no  better  point  to  determine  this  question  than  at  the 
time  of  issuing  the  patent."     *     *     * 

The  case  of  Davis  vs.  Weibbold  fully  sustains  the  view  that  the 
Land    Department  is  intrusted  with  the  determination    of  the 


REPORT  OF   MINERAL  LAND  COMMISSIONER.  51 

question  as  to  whether  land  is  mineral  or  not.  *  *  *  I  have 
found  no  case  where  the  Land  Department  has  passed  upon  the 
question  of  the  character  of  land  patented  that  the  patent  has 
been  sought  to  be  set  aside,  except  for  some  fraud  practiced 
upon  the  Land  Department,  or  there  was  some  mistake,  such  as 
would  entitle  the  United  States  to  relief  in  a  court  of  equity.  If 
the  land  was  known  to  be  mineral,  no  fraud  was  practiced  in 
that  department,  and  the  title  to  such  land  was  unassailable.  These 
were  the  reasons  that  induced  the  Supreme  Court  in  Deffeback 
vs.  Hawke  to  declare  if  the  land  was  not  known  to  be  mineral 
at  the  time  of  the  sale  or  issuing  a  patent,  there  was  no  cloud 
upon  a  patent  for  such  land  purchased  as  agricultural,  and  this 
is  the  reason    why  the  term  "known  mineral  lands"  was  used. 

The  difference  between  the  judges  is  here  made  plain.  One 
line  of  authority  contends  that  the  issuing  of  the  patent  does  not 
strengthen  at  all  the  title  of  the  company  to  land;  that  the  pat- 
ent is  simply  a  convenient  evidence  of  title,  but  that  the  title  was 
complete  in  the  company  to  all  lands  granted,  not  known  to  be 
mineral  at  the  time  the  grant  took  effect,  without  the  patent. 
The  dissenting  judge  contends  that  title  is  not  complete  in  the 
company  until  patent  issues. 

The  view  presented  by  Judge  Knowles  is  further  emphasized 
in  the  following  quotation  from  his  opinion: 

Until  a  patent  is  issued  these  lands  are  not  fully  identified,  and 
in  any  action  concerning  them  the  railroad  company  must  resort 
to  other  evidence  to  identify  them  and  show  that  they  are  the 
lands  granted.  When  a  patent  issues  this  will  show  that  the 
lands  described  in  the  same  are  lands  granted  to  the  company, 
and  no  identification  will  be  needed;  and  this  patent  only  can  be 
impeached  by  an  action  in  equity  brought  by  the  government  to 
set  the  same  aside  for  fraud  or  on  some  ground  cognizable  in  a 
court  of  justice,  and  will  prevail  in  any  action  against  any  one 
claiming  by  a  junior  title.  (Meader  vs.  Norton,  11  Wall.,  442.) 
I  do  not  think  Congress  intended  to  leave  it  always  an  open  ques- 
tion, to  be  settled  by  the  verdict  of  a  jury,  as  to  whether  or  not 
any  specified  portion  of  an  odd  section  within  the  limits  of  plain- 
tiff's grant  were  granted  to  it  or  not,  but  that  the  question  for  con- 
sideration is  whether  or  not  a  given  piece  of  land  was  known  to 
be  mineral  at  the  date  of  applicant's  grant.  How  is  it  to  be  other- 
wise determined?  It  must  be  supposed  that  the  Land  Depart- 
ment before  it  issues  to  plaintiff  a  patent  for  any  tract  of  land  is 
to  know  upon  investigation  as  to  whether  it  was  known  to  be  min- 
eral or  not  on  the  2d  day  of  July,  1864. 

Upon  one  point  all  of  these  judges  agree,  namely,  upon  the 
following  sentence  from  Judge  Knowles's  very  able  opinion: 

I  do  not  think  Congress  intended  to  leave  it  always  an  open 
question,  to  be  settled  by  the  verdict  of  a  jury,  as  to  whether  or 
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not  any  specific  portion  of  an  odd  section  within  the  limits  of  ap- 
plicant's grant  were  granted  to  it  or  not. 

If  it  is  not  to  be  left  unsettled,  when  and  how  is  it  to  be  set- 
tled? If  it  is  to  be  settled  by  any  action  on  the  part  of  the  gov- 
ernment, and  of  course  it  must  be,  the  bill  in  question  presents 
the  only  method  that  has  ever  been  suggested.  It  recognizes  the 
right  of  the  government  to  select  its  mineral  lands  and  except 
them  from  the  grant.  It  is  true  that  the  government  is  some- 
what tardy  in  making  this  selection,  and  perhaps  unjust  to  the 
creditors  of  the  Northern  Pacific  Railroad  Company,  who  under 
an  act  of  Congress  hold  the  grant  as  security  for  money  loaned. 
But  it  must  also  be  borne  in  mind  that  the  Northern  Pacific  Railway 
Company  was  somewhat  tardy  in  filing  its  map  of  definite  loca- 
tion. The.  government  agreed  to  survey  these  lands,  and  has 
not  done  so;  so  that  as  between  the  government  and  the  com- 
pany perhaps  equities  and  honors  are  about  easy.  The  original 
charter  of  this  company  excepts  mineral  lands,  and  gives  to  the 
company  lieu  lands  in  place  thereof.  The  bill  recognizes  the 
grant  for  the  purpose  of  segregating  the  mineral  lands,  but  not 
for  making  good  the  loss  caused  thereby.  This  substitute  rec- 
ognizes the  law  in  full.  If  it  is  to  be  recognized  for  one  porpose, 
should  it  be  recognized  for  the  other? 

The  decisions  of  the  courts  up  to  this  time  are  in  favor  of  the 
right  of  the  company  to  hold  these  mineral  lands  and  all  mines 
discovered  and  located  upon  odd  sections  subsequent  to  the  date 
of  the  definite  location  of  the  route.  These  decisions  give  to  the 
company  every  mine  and  prospect  in  northern  Idaho  located 
upon  an  odd  section  within  forty  miles  of  the  road.  It  gives  to 
the  company  some  of  the  greatest  mines  in  the  world.  No  per- 
son can  say  what  the  decision  of  the  Supreme  Court  will  be.  All 
we  know  is  that  in  carrying  this  contest  to  the  Supreme  Court 
we  enter  that  tribunal  with  the  weight  of  authority  to  date  de- 
cidedly against  us.  The  Northern  Pacific  Railroad  Company 
cannot  and  will  not  dismiss  these  cases.  The  company  lands  are 
all  mortgaged,  and  even  if  these  cases  were  dismissed  to-mor- 
row, the  mortgagees  may  still  intervene  and  demand  that  all 
lands  held  by  the  grant  shall  be  retained  by  them  as  security. 
But  while  these  great  mineral  belts  would  make  the  security  val- 
uable for  the  creditors  of  the  company,  the  retention  of  them 
contrary  to  what  the  people  generally  believe  to  have  been  the 
spirit  and  intent  of  the  law  would  destroy  the  business  of  that 
company  from  the  eastern  line  of  Montana  to  Puget  Sound.  It 
would  make  the  security  more  valuable,  but  it  lessens  the  ability 
of  the  railroad  company  to  pay  the  debt. 

Upon  this  point  Mr.  Villard  stated,  when  before  the  commit- 
tee on  public  lands,  that  the  prejudice  against  the  company 
through  Montana  because  of  this  contest  had  cost  the  company 
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hundreds  of  thousands  of  dollars.  He  represents  further  that 
the  company  occupies  a  position  between  the  prejudice  of  the 
people  upon  one  hand  and  the  anxiety  of  its  creditors  upon  the 
other.  The  difference  in  the  committee  upon  this  substitute 
arises  right  here:  The  company,  anxious  for  the  goodwill  of 
the  people,  but  bound  to  satisfy  its  creditors,  seeks  a  comprom- 
ise. It  agrees  to  the  classification  provided  for  by  the  bill,  but 
it  asks  in  lieu  of  the  lands  thus  taken  the  right  to  select  other 
lands  in  place  thereof  within  the  limits  of  the  grant.  Those 
favoring  the  substitute  think  it  is  better  to  compromise  now  than 
to  take  the  chance  of  being  obliged  to  compromise  after  the 
company  may  have  won  its  case  in  the  Supreme. Court  of  the 
United  States.  Those  favoring  the  bill  as  it  stands,  take  the 
chance  of  winning  the  case  in  the  Supreme  Court  of  the  United 
States,  and  simply  segregating  these  mineral  belts  from  the 
grant,  without  giving  to  the  company  ?ny  land  in  lieu  thereof. 
The  object  of  those  favoring  the  substitute  is  to  dismiss  litiga- 
tion, and  without  further  ceremony  or  anxiety  on  the  part  either 
of  the  prospector,  mine  owner  or  creditor,  turn  these  great  min- 
eral belts  over  to  the  government,  and  give  to  the  railroad  com- 
pany what  the  government  promised  to  give  them  in  the  first 
place,  subject  to  the  forfeiture  provision  in  this  bill. 

A  cloudless  title  to  our  mineral  lands  is  sought  to  be  accom- 
plished by  the  introduction  of  this  substitute,  peace  between  the 
people  and  the  railroad,  between  the  company  and  its  creditors, 
and  the  solution,  once  for  all,  of  one  of  the  most  dangerous  ques- 
tions ever  brought  before  the  courts  or  the  people  of  the 
country. 

In  letters  written  to  Senator  Power,  of  Montana,  by  Mr. 
McNaught,  counsel  for  the  Northern  Pacific  Company,  the  latter 
agrees  that  the  company  wall  dismiss  these  cases  and  end  all  con- 
troversy under  the  provisions  of  the  substitute. 

One  other  phase,  and  the  entire  question  will  have  been  sub- 
mitted. If  the  Supreme  Court  affirms  the  decision  in  the  Barden 
case,  then  the  railroad  company  owns  these  mineral  lands.  It 
will  be  too  late  to  compromise  the  difficulty,  because  there  would 
be  no  authority  for  giving  land  in  lieu  of  the  mineral  land  to 
which  title  has  vested  in  the  company,  as  it  is  only  for  losses 
that  lieu  lands  can  be  given.  We  are  then  confronted  with  this 
proposition:  Either  the  company  must  voluntarily  surrender  the 
mineral  lands,  or  the  miner  and  prospector  must  deal  with  the 
railroad  company.  If  the  lower  court  is  reversed  then  the  com- 
pany is  entitled  to  its  lieu  land  under  the  original  grant,  so  that 
nothing  is  given  by  the  substitute  in  addition  to  what  the  original 
grant  called  for. 

The  facts  and  conditions  have  been  presented  at  length,  with 
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a  view  of  enabling  the  House  to  pass  upon  the  advisability  of  a 
compromise. 

Willis  Sweet, 

J.  A.   PlCKLER, 
H.  TOWNSEND, 

C.  D.  Clark. 

SUBSTITUTE    REPORTED    FROM    THE     MINORITY    OF     THE    COMMIT- 
TEE   ON    PUBLIC    LANDS. 

Substitute  for  Section  7,  down  to  the  word  "  Provided,"  in 
line  1,  page  8,  H.  R.  6831 : 

Said  railroad  company  is  hereby  authorized  to  select  in  lieu  of 
lands  so  classified  as  mineral,  situated  in  the  State  of  Montana 
and  in  the  State  of  Idaho,  and  within  forty  miles  of  the  line  of 
said  road,  an  equal  quantity  of  non-mineral  lands  of  the  United 
States,  to  which  no  adverse  rights  shall  have  attached  at  the 
time  of  making  such  selection,  lying  within  the  states  through 
which  said  railroad  runs,  upon  the  riling  by  said  railroad  com- 
pany at  the  local  land  office  of  the  land  district  in  which  any 
tract  of  land  selected  in  pursuance  of  this  act  shall  lie,  a  list 
describing  the  tract  or  tracts  so  selected,  and  the  payment  of  the 
•fees  prescribed  by  law  in  analogous  cases.  The  Secretary  of 
the  Interior  shall  cause  to  be  executed  in  due  form  of  law,  and 
delivered  to  said  railroad  company,  the  patent  of  the  United 
States  to  the  lands  so  selected.  In  case  the  tract  so  selected 
shall,  at  the  time  of  selection,  be  unsurveyed,  the  list  filed  by  the 
company  in  the  local  land  office  shall  describe  such  tract  in  such 
manner  as  to  designate  the  same  with  a  reasonable  degree  of 
certainty,  and  within  a  period  of  three  months  after  the  land  in- 
cluding such  tract  shall  have  been  surveyed  and  the  plats  thereof 
filed  in  the  local  land  office,  a  new  selection  list  shall  be  filed  by 
said  company,  designating  such  tract  according  to  such  survey, 
and  in  case  the  lands  originally  selected,  as  described  in  the  list 
on  file  in  the  local  land  office,  shall  not  precisely  conform  to  the 
official  survey,  said  company  shall  be  permitted  to  describe  said 
tract  anew  so  as  to  produce  such  conformity:  Provided,  That 
said  company  is  hereby  authorized  to  make  good  its  losses  occa- 
sioned by  the  selection  of  mineral  lands  as  herein  provided  from 
even  sections  within  the  present  limits  of  said  grant  if  the  odd 
sections  within  said  limits  shall  not  be  sufficient  to  supply  lieu 
lands  in  place  of  mineral  lands  excepted  from  the  grant  under 
the  act  of  Congress  approved  July  2,  1864:  Provided,  That  the 
acceptance  of  the  terms,  conditions  and  impositions  of  this  act, 
and  the  classification  made  as  aforesaid,  by  the  said  railroad 
company,  acting  under  the  direction  of  its  board  of  directors, 
and  by  the  trustees  of  the  mortgagees  of  said  railroad  company, 
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holding  as  security  the  land  grant  of  said  railroad  company,  or 
any  portion  thereof,  situated  in  said  states,  and  by  the  trustees  of 
the  holders  of  bonds  issued  under  said  mortgages,  shall  be  made 
within  ninety  days  after  the  passage  of  this  act,  and  the  same 
shall  be  served  on  the  Secretary  of  the  Interior:  Provided 
further,  That  all  actions  now  pending  in  the  courts  of 
either  of  said  states,  or  in  any  court  of  the  United  States,  in 
which  the  Northern  Pacific  Railroad  Company  claims  any  min- 
eral lands  in  either  of  said  states,  shall  be  dismissed  by  said  com- 
pany at  the  time  of  accepting  the  provisions  of  this  act,  and  the 
classification  made  as  herein  provided,  with  the  privilege  of 
selecting  lieu  lands  as  aforesaid,  shall  be  a  settlement  of  the  min- 
eral land  question  in  the  said  States  of  Idaho  and  Montana: 
And  -provided  further,  That  unless  the  terms,  conditions  and 
impositions  of  this  act  shall  be  accepted  within  the  time  herein 
specified,  and  all  actions  dismissed,  as  in  this  section  provided, 
then  the  provisions  of  this  act  authorizing  said  railroad  company 
to  select  lands  in  lieu  of  those  classified  as  mineral  under  the  pro- 
visions hereof  shall  be  null  and  void;  but  otherwise  the  classifica- 
tion and  segregation  of  the  mineral  lands  in  Montana  and  Idaho 
shall  be  made  as  in  this  act  provided. 

•  This  division  on  the  part  of  the  committee  was  unfortunate  in 
that  it  operated  to  delay  the  action  of  the  House.  The  commit- 
tee had  many  important  reports  pending  and  made  every  effort 
to  have  one  or  two  specified  days  set  apart  for  the  consideration 
of  its  business.  I  had  made  a  thorough  canvass  of  the  House, 
and  I  knew  that  the  bill  would  pass  if  it  ever  could  be  considered, 
even  under  a  suspension  of  the  rules,  which  requires  a  two-thirds 
majority.  But  one  proposition,  however,  can  be  embraced 
under  a  motion  to  suspend  the  rules,  and  as  two  propositions  were 
now  reported  from  the  committee,  it  was  impossible  in  justice  to 
the  minority  to  take  advantage  of  that  expeditious  parliamentary 
method.  Subsequently  Mr.  Sweet,  very  kindly,  permitted  Mr. 
Dixon  to  make  an  attempt  thus  to  pass  the  majority  report  and 
agreed  in  that  case  to  withhold  the  minority  proposition.  The 
Speaker  of  the  House,  however,  notwithstanding  many  assurances, 
found  himself  unable  to  give  Mr.  Dixon  the  opportunity  to  thus 
test  the  sense  of  the  House  on  the  passage  of  the  bill.  A  com- 
plete and  careful  canvass  of  that  body  had  assured  us  that  more 
than  two-thirds  of  the  members  would,  if  opportunity  had  per- 
mitted, have  voted  aye  on  the  passage  of  the  bill  as  reported  by 
the  majority  of  the  committee.     The  reading  of  the  bill  and  the 
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briefest  explanation  exhausted  the  allotted  time,  and  Mr.  Dixon's 
appeal  for  an  extension  seemed  to  be  favorably  considered  by  the 
House  until  Mr.  Borrows,  of  Michigan,  interposed  an  objection 
and  sent  it  over.  The  bill,  however,  holds  its  place  as  unfinished 
business,  and  must  be  considered  when  that  order  of  business  is 
again  reached,  and  if  the  expressions  and  pledges  of  the  mem- 
bers are  to  be  relied  on,  as  they  undoubtedly  are,  it  cannot  be 
defeated,  but  will  assuredly  pass  the  House,  and,  I  trust,  the  Sen- 
ate. There  is  no  doubt,  I  think,  of  the  approval  of  the  Presi- 
dent. 

Mr.  Dixon  and  myself  waited  patiently  through  all  the  hot 
weather  of  the  late  days  of  the  session — never  missing  a  sitting 
of  the  House — in  the  hope  that  the  speaker  might' find  some  op- 
portunity when  we  could  attempt  a  suspension  of  the  rules;  and 
we  saw  with  keen  disappointment  the  final  fall  of  the  gavel 
which  closed  the  session  without  that  opportunity  being  accorded 
on  a  measure  of  such  great  importance  not  only  to  the  mining 
states,  but  covering  such  vast  property  interests  of  the  United 
States  government  itself.  The  Public  .Lands  Committee  also 
failed  to  get  the  two  days  for  which  it  applied  set  apart  for  the 
consideration  of  the  important  measures  which  it  had  reported. 
It  was  allowed  two  hours,  and  in  the  later  moments  of  this  the 
floor  was  accorded  to  our  Representative  who  brought  up  the 
bill. 

The  status  of  the  controversy  in  the  courts  is  this :  I  have  in- 
formed you  of  the  facts  in  the  appeal  of  the  Barden  case.  This 
was  done  at  the  verv  last  moment  that  the  law  permitted  an  ap- 
peal to  the  Supreme  Court.  Any  delay  would  have  sent  a  test 
case  to  the  new  Circuit  Court  on  the  Pacific  coast,  where  all  the 
decisions  were  against  us.  After  retaining  Messrs.  Toole  and 
Wallace,  I  also  retained  Mr.  M.  F.  Morris  of  Washington,  D. 
C,  the  surviving  partner  of  the  noted  law  firm  of  Merrick  & 
Morris.  Mr.  Dixon,  as  you  are  aware,  volunteered  his  services. 
I  also  addressed  letters  to  the  President  and  to  the  Attorney 
General  and  requested  that  the  Attorney  General  might  take 
part  to  defend  the  interests  of  the  government.  That  of- 
ficial consented  to  do  so  and  is  prepared  to  assist  in  the  argument 
of  the  case.  In  December,  1891,  the  attorneys  of  the  Northern 
Pacific  Company  made  a  motion  before  the  Supreme  Court  to 
have  the  case  advanced  and  immediately  tried  on   account  of  the 
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great  public  interests  invclved.  As  we  deemed  it  wise  that 
Congress  should  first  take  up  this  subject,  we  resisted  this 
motion.  In  this  we  were  joined  by  the  Honorable  Secretary  of 
the  Interior,  Mr.  Noble,  and  the  Attorney  General,  Mr.  Miller. 
The  court  adopted  the  date  of  December  12,  1892,  as  the  day  of 
trial,  thus  giving  a  year's  time  for  preparation  and  for  legislative 
action.  We  would  have  preferred  that  the  case  should  await  its 
turn  on  the  docket,  but  the  court  seemed  to  think  that  this  was 
a  fair  arrangement.  I  am  advised  by  Mr.  Morris  that  his  brief 
is  filed  and  that  he  is  ready  to  go  to  trial.  The  Attorney  General 
has  also  telegraphed  me  to  the  same  effect.  Messrs.  Toole  and 
Wallace  have  filed  a  most  complete  and  exhaustive,  and  to  my 
mind  conclusive,  brief  and  argument  in  the  case.  No  question 
could  ever  be  more  thoroughly  investigated  and  studied  than  this 
has  been.  The  results  have  been  most  satisfactory  to  these  em- 
inent counsel  and  they  place  their  conclusions  before  the  court 
with  complete  assurance  of  success.  We  await  the  result  with 
hope  and  confidence. 

Very  respectfully, 

Your  obedient  servant, 

Martin  Maginnis, 
Mineral  Land  Commissioner. 


